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Subjects discussed 
in this book 


The Non-Local Earning Assets 
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Problem 
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HIS one compact volume contains the 
most complete and thorough discus- 
sion yet to appear of that difficult and 
perplexing phase of banking administra- 
tion—the management of the bond port- 
folio of a bank. 

An increasing amount of attention and 
discussion have been given in recent 
months to the bond portfolios of banks 
and to the analysis of securities by bank- 
ers, but practically nothing has been said 
or written on the question of how to deter- 
mine what bonds the individual bank 
needs to meet its own particular require- 
ments. Here, at last, is an answer to 
many of the questions in this field which 
have been plaguing bankers for years. 


You Must “Know Your Bank’’ 


That it is necessary for a bank to have 
sound policies and programs if it is to 
manage its secoidary reserve and its in- 
vestment account successfully, is the 
central idea around which this book is 
written. Coupled c'urectly and imme- 
diately with thic 2.3:.. concert is the thesis 
that, in order tc accomplish this end, the 
first step for every banker to take is to 
study and analyze his own bank for the 
purpose of policy formations an2 admin- 
istration in this field. As Mr. Robert M. 
Hanes, former President of the American 
Bankers Association, says, you must 
“*know your bank.” 


Price $5.00 
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NATIONAL BANK 


OF THE CITY OF NEW YORK 


Statement of Condition, June 30, 1943 


RESOURCES 


CasH AND DUE FROM BANKS ........ «+ « «$ 943,768,352.68 
U. S. GOvERNMENT OBLIGATIONS, DIRECT AND FULLY 

GUARANTEED. . . . . «© « © «© «© «© «© « «© © « «© 2;548,663,686.79 
STATE AND MUNICIPAL SECURITIES. . ........ 77,379,783.82 
StocK OF FEDERAL RESERVE BANK. ......... 6,016,200.00 
OTHER SECURITIES . 2. 2. ss 6 s + ss ss © @ @ ©69122;894,076.28 
Loans, DISCOUNTS AND BANKERS’ ACCEPTANCES . . . . .  717,908,709.96 
ANEING EIOUSES 2. 6 6 6K ee a ee 36,215,027 .42 
Otnre Rear Estate . 6. 6 st tk lt te 5,432,358.29 
REGAN ee s,s ee Oe wy a sw SS 7,327,882 .90 
CUSTOMERS’ ACCEPTANCE LIABILITY . . ....... 4,101,112.50 
OTHER ASGETS:, . 2. 2 2 s+ © «© © & @ @ Bess 12,979,244.50 


$4,482 606,435.14 


LIABILITIES 
CapPITAL Funps: 
CapitaAL Stock .... . . «+ « « $100,270,000.00 
SURPLUS . . « « « « « » « « « « 900:27000000 
UNDIVIDED PROFITS . . .....-. 49,842,417.63 


$ 250,382,417.63 

DIVIDEND PAYABLE AuGuUST 2, 1943... ...... 5,180,000.00 

RESERVE FOR CONTINGENCIES . ...... SS nie 15,252,664.25 

RESERVE FOR TAXES, INTEREST, ETC. . . . . - 2 ee 5,855,792.88 

BOPRORIEG coy i)! gS) es Ste we ew, 4 SE 
ACCEPTANCES OUTSTANDING . . . . . . $ 10,019,894.95 

Less AMOUNT 1N PoRTFOLIO. . .. . 5,540,766.71 4,479,128.24 


LIABILITY AS ENDORSER ON ACCZPTANCES AND ForEIGN BILLS 41,573.12 
(OTHER LNABIATIES) «6 6k wk OH 8,062 ,614.75 


$4,482 ,606,435.14 


United States Government and other securities carried at $741,894,297.50 are pledged 
to secure U. S. Government War Loan Deposits of $513,420,301.82 and other public 
funds and trust deposits, and for other purposes as required or permitted by law. 
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ERE is a new book for the bank 
credit officer and statement analyst 
which focuses its attention on the evalua= 
tion of trade receivables and inventories. 
The author believes that these two elements 
should form an all- important part in mak- 
ing credit decisions and in this book con-. 
siders in great detail the various factors 
to be considered in their appraisal. 
Alexander Wall, in the opening sentence 
of the foreword to his excellent work on 
“How to Evaluate Financial Statements,” 
writes: “There are many elements to be 
considered in reaching a credit decision and 
too many books attempt to cover too 
many elements, with a resultant thinness 
of verbose text.” 

In this book Mr. Gee takes two all- 
important elements in the statement and 
outlines at length new and established 
techniques and principles for appraising t le 
soundness of these assets and treats exhaus- 
tively their possibilities as sources of 
information essential to sound credit 
extension. 


Sent on Approval 
We would be glad to send this book on 
five days’ approval to any bank or banker. 


Price $3.50 
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NEW YORK. TRUST 
COMPANY 


100 BROADWAY 
MADISON AVENUE & 40TH STREET * TEN ROCKEFELLER PLAZA 


CONDENSED STATEMENT OF CONDITION 
At the close of business, June 30, 1943 
ASSETS 


Cash on Hand and in Federal Reserve Bank . . $113,647,316.92 
Exchanges, Collections and Other Cash Items . . 29,004,252.29 
United States Government Tearien — Direct 


| 
| 

| 

| and Guaranteed . . a . «0 « © 6 «6384,316,653.23 
Other Bonds andSecurities. . ....... 19,819,483.09 
Loansand Discounts . «+ «© + «© «© « © 142,366,409.61 
(| Interest Receivable, Accounts Receivable and 

| Other Assets . ee Se 2,350,546.01 
| Customers’ Liability for Acceptances . . . . . 5,211.89 
l| Real Estate Bonds and a - . ° 3,690,098.73 
Equities in Real Estate . ‘ ° 736,767.67 


$695,936,739.44 


Deposits. . $629,427,860.69 
Outstanding and Certified ‘Checks 13,403,041.73 $642,830,902.42 
Dividend Payable July 1,1943 . . 525,000.00 

| Accounts Payable, Reserve for Taxes and Other 
Liabilities . . . Te ey eae eee 2,354,830.86 
I in 5 sah de <0 124,095.54 

Ee 5 Sb. eee 15,000,000.00 

' ao lus .. a Herbert 30,000,000.00 
ivided Profits “he RE Rae te 5,101,910.62 50,101,910.62 


el 


$695,936,739.44 
— 


United States Government obligations and other securities carried 
at $76,460,231.88 in the above statement are pledged to secure 
United States Government deposits of $67,895,050.17 and other 
public and trust deposits and for other purposes required by law. 


TRUSTEES 
Malcolm P, Aldrich Francis B. Davis, Jr. Howard W. Maxwell 
New York - = an of the ye New York 
Graham H. Anthony nited States Rubber Company arry T. Peters 
President, Veeder-Root Inc. F. Trubee Davison ” Alay ae 
Arthur A. Ballanti: Presiden 
Root, Clark, “Buckner American Museum of Natural President Nutione 1 Distillers 
& Ballantine History Products Corporation 
John E. Bierwirth Russell H. Dunham , Thean Sone 
President Chairman of the Board Sage, Gray, Todd & Sims 
James C. Colgate Hercules Powder Company Secsie ta 
Bennington, Vt. Samuel H, Fisher xecutive Vice-President 
Alfred A. Cook B A- 
Fig ot aaah ood Litchfield, Conn. Corn Products Refining Co. 
Geldmark& Loch William Hale Harkness Vanderbilt Webb 
William F. Cutler New York, : New York 
Vice-President B. Brewster Jennings Medley G. B. Whelpley 
American Brake Shoe Company New York Guggenheim Bros. 


SEE 
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War Has Created New Opportunities 
for Safe Deposit Rentals 


By James A. McBain 
Secretary, New York Safe Deposit Association 


Safe deposit boxes are being rented in increased volume in 
all parts of the country. The public is being educated to the 
need for proper care for their personal papers and records. 
Much of this increased volume may be retained after the war if 
safe deposit managers are alert to their opportunities. This 
article is based on a recent talk given by Mr. McBain. 


OU have heard, or know first 
hand, that the safe deposit 
vaults of the country generally 
are experiencing a great public 
demand for boxes of the smaller 
sizes. Many vaults are already 
“sold out” in those sizes and re- 
port “waiting lists” of people de- 
siring space. This trend continues 
despite the high tax on rentals 
which still causes surrenders and 
exchanges from larger to smaller 
sizes. Now this so called “boom” 
in a good many vaults, perhaps in 
most, does not necessarily mean 
that the vaults are making money. 
The contrary is true in many 
vaults if they are on a true cost 
basis. 
We have all heard or voiced the 


cry heretofore that boxes have 
been underpriced and it is pretty 
hard to do anything about it at 
this time. But, I am not going to 
discuss profits or losses but to 
talk on volume of new business and 
its character without regard to 
earnings. At the outset I think 
we can dismiss from consideration 
at this time boxes of the larger 
sizes, demand for which is either 
static or of downward trend, de- 
pending upon local conditions. 
We will consider the demand for 
smaller boxes or boxes in the 
aggregate. 

So far as I am aware, the banks 
and safe deposit companies of the 
country as a whole have not been 
asked to report the total ntimber 
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of boxes installed nor total boxes 
rented. However, this probably 
has been done locally from time to 
time. I recall that New Jersey 
only a few years ago completed a 
survey. The best available survey 
of the safe deposit business on a 
national scale is afforded by re- 
ports of the Collector of Internal 
Revenue indicating total safe de- 
posit tax collections for the fiscal 
periods ending June 30, each year. 
Magnifying these figures to terms 
of income to the vaults depending 
upon the rate of tax in effect in 
each period, and making arbitrary 
allowances for overlapping collec- 
tions at different rates, we get a 
picture of our business from June, 
1932, when the tax was first effec- 
tive, as shown in Table I. 

Some recent monthly reports, 
converted to safe deposit gross 
income on a national basis, indi- 
cate the following according to re- 
ceipts of income by the lessors: 

February, 1943, $2,074,401.60 
compares with February, 1942, 
$1,687,123.75. 

January, 1943, $3,114,354.55 
compares with January, 1942, 
$2,554,582.35. 

December, 1942, $2,427,003.00 
‘compares with December, 1941, 
$1,867,769.65. 

November, 1942, $1,729,865.40 
compares with November, 1941, 
$1,165,695.90. 

_ October, 1942, $1,863,093.45 
compares with October, 1941, 
$1,275,587.50. 

_ In every month in the foregoing 
schedule there is a_ substantial 
gain. We can convert these dollar 
amounts to boxes by using, say, 


an average rate of $4.00. This is 
the rate suggested as the common 
denominator in the promotion of 
the co-operative radio advertising 
plan a few years ago. (I do not 
recommend that low figure, how- 
ever, as one which is desirable 
from the profit standpoint, nor 
even to permit you to make ex- 
penses. The actual minimum rate 
is, of course, higher in metropoli- 
tan and certain areas.) We can 
assume that monthly figures for 
renewal payments remain fairly 
stable: 

February, 1943, shows a gain 
over February, 1942 of 96,819 
boxes. 

January, 1943, shows a gain 
over January, 1942, of 139,943 
boxes. 

December, 1942, shows a gain 
over December, 1941, of 139,808 
boxes. 

November, 1942, shows a gain 
over November, 1941, of 141,042 
boxes. 

October, 1942, shows a gain 
over October, 1941, of 146,876 


boxes. 


Causes for Current Demand 


There are several underlying 
reasons, economic, mental and 
practical, for the increase in box 
rentals in recent months. Most 
of the reasons are obviously re- 
lated to the war, but I do not 
think that the cessation of hostili- 
ties and the country’s transition 
from a war to a peace status will 
necessarily mean the immediate 
loss, if any, of our aggregate 
gains. In saying this I am assum- 
ing that we as a nation will, after 
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victory, bend every effort to effect 
the change over to peaceful pur- 
suits with no serious economic 
maladjustments. 


War Bonds 


Foremost in the minds of 
everyone these days when think- 
ing of personal finances and 
savings are War Bonds. The 
National Industrial Conference 
Board reported that based on 
figures of the United States Treas- 
ury there were outstanding on 
September 30, 1942, $12,479,- 
000,000 of Baby Bonds and War 
Savings Bonds. That figure has 
been and is increasing. <A large 
percentage of the bonds have 
found their way into boxes despite 
the fact that they are non-nego- 
tiable. 


Today most bonds in the hands 
of individuals must be held to 
maturity to collect maximum in- 
terest. Moreover, periodic pur- 
chase of today’s bonds by individ- 
uals spread out their maturities 
over long periods, so the redemp- 
tion of some bonds in the future 
still will leave holders with others 
to be kept for longer periods. 

While bonds are sold in varying 
denominations, the sale of those 
of less than $100 maturity value 
has been in large volume. Holders 
are inclined to keep their bonds 
in separate lots for their own con- 
venience and the spread of income. 
This tends to increase the bulk of 
the bonds for safekeeping and we 
may possibly see a slight trend 
of exchanges of boxes to the next 
larger sizes. 


Tas1eE I 


Safe Deposit Gross Rental Income 
According to Time of Collec- 
tion by tax Collector’ 


Fiscal year ended: 

June 30, 1933 *....$23,650,408,30 
June 30, 1934 *.... 27,158,506.70 
June 30, 1935 *.... 23,176,193.00 


w wi ib 


June 30, 1936 ...... 19,974,095.70 
June 30, 1937 ...... 20,397,143.70 
June 30, 1938 ...... 20,131,587.30 
June 30, 1939 ...... 19,805,250.30 
June 30, 1940 ...... 19,889,337 ,90 
June 30, 1941 ...... 20,135,465.95 
June 30, 1942 ...... 21,546,571.48 





1 Exclusive of. rentals of units of 40 
cubic feet and over. 


2In the years ending June 30, 1933, 
1934 and 1935 the tax figures for the 
states of Virginia and Tennessee seem 
to be abnormally high and may include 
receipts from other sources of tax 
revenue. 


Incomes of Individuals and 
Their Tax Returns 


It has always been one of the 
sales arguments of the safe deposit 
industry that a box should be 
used for the safekeeping of tax 
returns copies. For many years 
that approach could be made only 
to a limited number of prospects. 

Table II shows the astounding 
figures for returns filed in recent 
years. We will start with 1932 
since we have previously shown an 
analysis of safe deposit income 
commencing then. 

The 1942 figure of filed returns, 
44 million, is much higher. You 
will note just the figure of 17 mil- 
lion taxable returns in 1941.That 
represents 17 million people who 
are tax conscious and who will 
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become more careful guardians 
of their personal finances and 
records. They will want to keep 
their copies for future reference, 
not only for tax purposes, but for 
proof of residence, etc. They will 
also wish to keep them from pry- 
ing eyes. 


No Minimum Balance 
Checking Accounts 


As a further comparison, I re- 
fer to a 1940 report of Arthur J. 
Myers of the Bankers Develop- 
ment Corporation, New York. At 
that time he estimated 15 million 
gainfully employed persons in the 
$1,250 to $2,500 income group 
as prospects for no minimum bal- 
ance checking accounts. These 
people, too, are prospects for 
boxes now and in the future. 


Social Security Plan 


A development of recent years 
is the enrollment of vast numbers 
of workers in the Social Security 
or Old Age Insurance Plan which 
to some extent has contributed to 


the education of the population in 
matters of personal finance. In 
1941 there were 55,922,000 Em- 
ployee Accounts. 

Now we cannot call all indi- 
viduals enrolled in the Plan as im- 
mediate safe deposit prospects, 
but it is safe to assume that they 
are impressed with the need to pre- 
serve their own records and ac- 
counts. As their earnings improve 
over the years many in the lower 
brackets as they graduate to the 
higher will have the desire for fi- 
nancial services, including safe 
deposit boxes. 


Personnel of the Armed Forces 


A fine advertisement for our 
business appears in a pamphlet of 
the War Department, dated Octo- 
ber 20, 1942, entitled “Personal 
Affairs of Military Personnel and 
Their Dependents.” I quote one 
of the suggestions therein: 

“Safety Deposit Box—Arrange 
a safe place to keep documents, 
insurance policies, and other im- 
portant papers where your wife 


Taste II 


Individual Income Tax Returns 


Taxable Non-T axable 


Total 
1932 3,677,430 
1933 3,723,588 
1934 4,094,420 
1935 4,575,012 
1936 5,413,499 
1937 6,350,148 
1938 6,150,776 
1939 7,633,199 
Jan.-June 1940 14,475,740 
Jan.-June 1941 25,618,013 


1,936,096 1,941,335 
1,747,770 1,975,818 
1,795,920 2,298,500 
2,110,890 2,464,122 
2,861,108 2,552,391 
3,371,443 2,978,705 
2,995,654 3,155,122 
3,959,297 3,673,902 
7,389,317 7,086,423 
°17,417,215 8,200,798 
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and/or dependents will have easy 
access to them. Consideration 
should be given to a safety deposit 
box in a bank located at or near 
the expected domicile of your de- 
pendents.” 

Another chapter defines the pur- 
pose of a safe deposit box as fol- 
lows: 

““Purpose—All valuable papers, 
including stocks, bonds, a properly 
drawn and authenticated will, in- 
surance receipts, etc., should be 
put in a_ place of safekeeping. 
When available a safety deposit 
box in a reputable bank is the 
best place to keep such papers.” 

It further suggests that 
methods of renting be discussed 
with the bank where the box is to 
be rented. 


Boxes have already been rented 
to individuals in the various armed 
services of the country. Those 
who have not rented boxes at least 
have had the idea suggested to 
them if they have read the pam- 
phlet, which we assume has had 
wide distribution. Personnel of 
the armed forces will, therefore, 
be better acquainted with the use- 
fulness of safe deposit boxes when 
they return to civilian life. 


Air Raid Scares 


The fear of air raids has caused 
the population to think not only 
of the safety of human lives and 
tangible property, but also of the 
preservation of intangibles. This 
is especially true in the coastal 
states. Air wardens often advise 
the safekeeping of valuable papers 
elsewhere than in the homes. Boxes 
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The Practical Operation 
of a 
Small Bank’s Credit 


Function 


By 
JOHN WETZEL 
Comptroller, 


The Bayside National 
Bank, Bayside, N. Y. 


ERE at last is a book on bank 

credit procedure for the use of 
smaller banks. In writing it the 
author had in mind the small 
interior bank with total assets of 
from one to ten millions, employ- 
ing in its credit department a 
maximum personnel of an execu- 
tive officer and one or two clerks. 


It is intended to be a manual of 
operations —a manual that will 
meet the restrictions of a small 
bank's credit facilities and yet be 
consistent in its recommended 
procedure with good credit man- 
agement practices and able to 
stand the test of bad times with a 
minimum of loss. 


Send for a copy on 5 days’ 
approval and judge for yourself its 
every-day usefulness in your bank 


Price $1.75 delivered 


BANKERS PUBLISHING COMPANY 
466 Main Street, Cambridge, Mass. 
Please send me on approval a copy of 
“The Practical Operation of a Small 
Bank's Credit Function” by John Wet- 
zel. At the end of 5 days I will either 
remit $1.75 or return the book. © 


Address 1 
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both small and large have been 
rented for this purpose, including 
space to business houses for pres- 
ervation of records. 

Once the war ceases, the air raid 
danger will be over and we may 
expect some surrenders. Much of 
this business we can and should 
keep if we try. The fear of loss 
has always been one of the chief 
arguments to make in_ selling 
boxes. It has been done for us by 
mass educational methods with no 
apparent effort on our part. 


Shifting Population and 
Defense Jobs 


Shifting of workers around the 
country has caused many of them 
to think about keeping an “anchor 
to windward” in the form of a box 
in a fixed place where they can 
leave their precious possessions 
for the duration. Return to nor- 
mal habits may mean a shifting of 
some of this business from one area 
to another, but we have had the 
chance to prove the worth of a 
box. 

Proofs of identity, birth and 
citizenship have been required of 
workers in defense industry and 
other activities. The scramble to 
find such proofs has impelled indi- 
viduals to think more about the 
idea of keeping such things in a 
permanent place where they can 
lay their hands on them when 
needed, now and in the future. 


No Hoarding of Cash in Boxes 


We have reviewed to this point 
many real causes for current and 


LAW JOURNAL 


potential demand for boxes. It is 
time to disprove the suggestion 
that boxes are being used for large 
scale hoarding of currency. Since 
1938 money in circulation has 
risen from $6.8 billion to $16.6 
billion as of April 28, 1943. About 
$15.3 billion of the latter figure 
is in bills. 


Summary 


I have tried, by comparing eco- 
nomic trends, to comprehend the 
extent of our current new business 
and measure the markets available 
when victory is accomplished. 
Some markets exist now. They 
should continue to be reinforced 
after the war. and new markets 
should be created. There should 
be some shifting of business then 
due to relocation of population. 

Our job is to see that our pres- 
ent and new customers are served 
in an efficient and co-operative 
manner and we hope with a mini- 
mum of governmental “red tape.” 
We should carefully explain our 
method of operation designed for 
the safety of our customers. Im- 
pressions, good or bad, made upon 
customers will be lasting and 
widespread. If we take care of 
our present business efficiently, we 
will strengthen the foundation of 
our future status as a profitable 
service industry. 

When the Government gives 
business the “green light” to re- 
sume its inexorable march of prog- 
ress in this country, the larger 
boxes now installed will also come 
in for their share of the “play.” 
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MANUFACTURERS 
TRUST COMPANY 


Condensed Statement of Condition as at close of business 
June 30, 1942 


RESOURCES 

Cash and Due from Banks ...... $330,842,294.15 
U. S. Government Securities ..... 805,566,229.02 
U. S. Government Insured 

F. H. A. Mortgages 9,688,824.67 
State and Municipal Bonds. .... 23,632,686.60 
Stock of Federal Reserve Bank . 2,229,200.00 
Other Securities ......-e2ee00. 33,845,544.36 
Loans, Bills Purchased and 

Bankers’ Acceptances . 276,254,773.76 
PRDIRREOD ac 0-8-5 6 66d ee eees 13,949,773.81 
Banking Houses .....-..eeece 12,307,280.15 
Other Real Estate Equities 2,160,858.23 
Customers’ Liability for Acceptances 3,750,659.22 
Accrued Interest and Other Resources 3,087.714.59 


$1,517,315,838.61 


LIABILITIES 

Preferred Stock .... $ 8,307,640.00 
Common Stock ..... 32,998,440.00 
Surplus and 

Undivided Profits .. 46,255,896.09 87,561,976.09 
MRE 5. cae Gh Haus 608 su 4%. * 6 7,516,899.96 
Dividend on Common Stock 

(Payable July 1, 1943) 824,959.50 
Dividend on Preferred Stock 

(Payable July 15, 1943) 207,691.00 
Outstanding Acceptances 4,401,881.65 
Deposits .... 1,416,802,430.41 


$1,517,315,838.61 
United States Government and other securities carried at $140,233,401.64 are pledged 


to secure U. S. Government War Loan Deposits of $103,136,633.79 and other public 
funds and trust deposits, and for other purposes as required or permitted by law. 


Principal Office: 55 Broad Street, New York City 
68 BANKING OFFICES IN GREATER NEW YORK 
European Representative Office: 1, Cornhill, London, E. C. 3 
Member Federal Reserve System 


Member New York Clearing House Association 
Member Federal Deposit Insurance Corporation 


Both Common and Preferred shares have a par value of $20 each. 
The Preferred is convertible into and has a preference over the 
Common to the extent of $50 per share and accrued dividends. 





The American System Is the Keystone 
of Freedom 


From the New England Letter of The First National Bank of Boston 


It is significant that a monthly bank letter should contain 
one of the strongest and most convincing statements of the 
meaning of our American system of free enterprise. We believe 
that this statement should be read by every banker and given 
the widest possible circulation because it states clearly the ideals 
for which we fight and the kind of a postwar world which we 


must strive to attain. 


(THE American system is a tri- 

umph of individual initiative 
and private enterprise. It has 
provided economic freedom and a 
democratic form of Government. 
As a matter of fact, these two 
have gone hand in hand and will 
rise or fall together. 

America became known as the 
land of opportunity, as a refuge 
for the downtrodden of the old 
world. Here was established the 
first great experiment in individual 
enterprise, under which each per- 
son within bounds of social order 
is the master of his destiny and 
has the opportunity to rise to the 
highest rung of the ladder by sheer 
force of ability, character, and 
vision. 

This is well epitomized by our 
forefathers, who by overcoming 
starvation and the perils of the 
wilderness developed the capacity 
that enabled them to deal with 
stern realty, and through their 
energy, daring, and vision laid the 
foundation for the American sys- 


tem. ‘That this principle contin- 
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ues to operate is shown by the fact 
that practically all of the heads 
of large business enterprises in 
this country worked their way to 
the top. 

Freedom of enterprise is the 
keystone of all freedoms as it pro- 
vides opportunity for the indi- 
vidual to develop according to his 
capacity and to receive rewards, 
under competitive conditions, in 
accordance with his contribution 
to society. The release of indi- 
vidual energy and initiative under 
such constructive stimulus is the 
key to progress. It is the secret 
of the unmatched achievement of 
the American system. Free enter- 
prise provides opportunity for the 
fullest expression of the human 
spirit and individuality, when ac- 
companied by a sense of duty 
and personal responsibility to the 
social order. Without the freedom 
of enterprise, the Atlantic Charter 
Four Freedoms, as well as all 
others, would disappear virtually 
overnight. For the only altera- 
tive to individual enterprise is col- 
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lectivism, the very nature of which 
destroys all freedoms in its demand 
that the people give undivided al- 
legiance to an all-powerful State. 


Modern Progress Under 
Free Enterprise 


It is highly significant that 
practically all modern progress 
has been initiated under private 
enterprise in liberal democracies. 
The greatest menace to an advanc- 
ing civilization is the paternalistic 
spirit of the Government, which 
has been greatly aggravated dur- 
ing the past decade. The advance 
of society and the growing com- 
plexity of our economic system 
have naturally been accompanied 
by a growth in Government serv- 
ices, such as schools, roads, health, 
and protection of life and prop- 
erty. But beyond these basic 
services there have prevailed, even 
in peacetime, multitudinous bur- 
eaus and commissions engaged in 
the regulation of industry, agri- 
culture, labor, commerce, and fi- 
nance, as well as a steady invasion 
into the field of private enter- 
prise. We have reached the stage 
where the individual is encouraged 
to pack up his troubles and leave 
them at the doorstep of Uncle 
Sam. Such a policy not only has 
a demoralizing effect upon the 
people, but places a terrific strain 
on our economy. 

For the past decade or so we 
have been granting bounties and 
subsidies with a lavish hand. We 
have been virtually heedless of the 
ways and means whereby the bills 
will be met. It seems hypocritical 


to be so solicitous of the wel- 
fare of our citizens, particularly 
the young, and then proceed to 
impose staggering burdens upon 
them as well as upon posterity. In 
contrast, past generations had a 
sense of social responsibility and 
not only paid their way, but set 
aside a large part of their resour- 
ces and productive effort to fortify 
the future. In this war emergency 
there is no escape from the mount- 
ing debt, but in our post-war com- 
mitments it would be folly to run 
up bills far beyond our economic 
capacity. 

When a government plays the 
part of Santa Claus to its people, 
the impression is given that the 
money comes from some mysteri- 
ous source, like manna from 
Heaven. But the hard facts are 
that a government creates no 
wealth or income, but distributes 
money that it has collected from 
the taxpayers or from the sale of 
its securities which, in turn, con- 
stitutes a mortgage on future in- 
come. Paradoxical as it may 
seem, the more a government bor- 
rows from the people, the greater 
control it has over their destiny. 

Every special favor asked of 
the Government for protection 
against the vicissitudes of life — 
whether it be by labor, farmers, 
businessmen, bankers, or profes- 
sional groups—imperils the liberty 
of all the people. With Govern- 
ment aid goes Government control, 
and unless checked there grows up 
a Frankenstein bureaucracy that 
saps the vitality of the country. 
So while bureaucracy marches for- 
ward under the banner of liberty 
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en BOOK is a study of account 
ing and audit control as applied 
to banking. It starts with a typical 
statement of a large bank. This is 
broken down into a more detailed 
list of accounts and each account 
is then traced back to the trans- 
actions which gave rise to it. In 
so doing the accounting procedure 
involved is studied and also the 
audit control factors which may 
be applicable in each case. 

The book is profusely illustrated 
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control. It should be of value 
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Price $4 delivered 
eee ee ee ee eee 
j BANKERS PUBLISHING CO. ] 
465 Main Street, Cambridge, Mass. | 
Please send me on approval a copy of | 
“Bank Accounting and Audit Control” by 
James E. Potts. At the end of 5 days I 
will either remit $4 or return the book. | 
eed SETAE SS Harn Ee COR ENS ae. Wet es ON | 
] NE pineal Sita adiale ar cbusteeksnyinnsssTanpcin son tsbbiesesok 1 
OIE, ctarisisirciiins inc ssa tastings fags i 


ANS OS PEER 


Ba] 


616 THE BANKING LAW JOURNAL 


and democracy, it leads the people 
toward complete regimentation. 


The Road to State Socialism 


Before taking the road to serf- 
dom we should fully realize what 
the consequences are of selling our 
birthright for a mess of pottage. 
Collectivism or state socialism fol- 
lows in general a prescribed pat- 
tern. The State becomes supreme. 
To maintain its authority it must 
control all avenues of thought and 
expression, including the schools, 
the church, the press, and the 
radio — for the people must be 
imbued with the unity of ideals 
and action. There can be no op- 
position or dissension as this would 
weaken the power of the State. 
Hence the Constitution and the 
Bill of Rights, which guarantee in- 
dividuals protection against Gov- 
ernment abuses, would be scrapped 
and instead the individual would 
be compelled to give absolute 
obedience and allegiance to the 
State. For a political crime a 
person could be imprisoned on 
suspicion, kept in jail or in a 
concentration camp without a 
hearing, tried without counsel and 
sentenced without right of appeal. 
The individual would be sub- 
merged while the hope, faith, en- 
ergy, and ambition of the people 
would be symbolized in_ the 
“leader,” who would be the spirit- 
ual and political head. His de- 
crees would be enforced by a huge 
bureaucracy and secret police. 
The State would have complete 
charge of the lives of the people, 
while the children would be the 
wards of the Government. There 
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would be a compulsory labor 
front, with no collective bargain- 
ing and no free labor unions. 
Labor questions would be settled 
by the henchmen of the dictator 
with neither the employee nor the 
employer having any choice in the 
settlement. The teachers would 
be under oath to teach the new 
order “ideology,” while all books 
that referred to freedom would be 
burned, and all curricula would be 
in keeping with the objectives of 
the State. The church would be 
under attack, religion ridiculed, 
and the Cross replaced by the 
State emblem. The home, which 
is one’s castle under Anglo-Saxon 
law, could be invaded under the 
slightest pretext. Newspapers and 
magazines would largely contain 
reports about the State and its 
officials. 

In return for the surrender of 
one’s liberty, the State would pro- 
vide employment and subsistence 
of a sort. But a person would be 
forced to accept the job offered, 
and there would not be the oppor- 
tunity for advancement that has 
prevailed in this country, nor for 
one’s children to improve their lot. 
The whole population would be 
reduced to a common level and life 
would become a monotonous drud- 
gery. The people would live on 
their knees in darkness and fear. 
There would be no tomorrow for 
the chains would have been forged 
and the power for resistance 
crushed. This, then, is the price 
that is paid when freemen barter 
their independence for Govern- 
ment bread. 

The danger is not that the Ameri- 
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can people would deliberately 
choose the road of regimentation, 
but rather that a large part of 
our population may be deluded by 
the demagogues into believing 
that the Government can guaran- 
tee them security and an abundant 
life without working for it. The 
resultant burden of such an un- 
dertaking would be so crushing 
that private enterprise would 
break down and the Government 
would take over control. 


Danger from Essential Changes 


Any change in the essentials of 
our economic system is a back- 
ward step toward communism and 
state socialism. But it is inevit- 
able that when a country has 
swung to the extreme of state 
socialism, there is only one direc- 
tion in which it can go in order to 
survive, and that is back toward 
the principles underlying private 
enterprise. Russia, which embodied 
all the principles of communism 
with the establishment of a class- 
less society with its doctrine of 
providing for each according to 
his needs, found this to be true. In 
her desperation, to stave off whole- 
sale starvation before the war, 
Russia was compelled to revamp 
her system and to adopt the 
method of “differential rewards,” 
with the consequence that in the 
pre-war period there was much 
more of a spread in wages between 
the skilled and unskilled workers 
than in this country. The “intelli- 
gentsia” — the scientifically 
trained and professional workers 
—hbecome a privileged class who 
received better pay, wore better 
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SAFE DEPOSIT OPERATION 
AND MANAGEMENT 


A Symposium of the Best Methods 
and Policies, written by Specialists 
of Experience and Reputation 
This book is a symposium on the 
best methods and policies employed 
by the best managed safe deposit 
departments. It aims to present, 
first, the historical background of 
the safe deposit department, with 
its development in this and other 
countries; second, the construction 
of safe deposit vaults; third, the 
organization of the department, the 
selection of a manager, and the 
manner in which the vaults should 

be managed. 
Price $2.50 
BANKERS PUBLISHING CO. 
465 Main St. Cambridge, Mass. 





clothes, and had more comforts 
than the others. So in little more 
than two decades, Russia was 
again headed toward the princi- 
ples of private enterprise. 

So in our eagerness for reform 
and for security, let us make sure 
we do not pull the temple down on 
our heads and surrender the prin- 
ciples which required centuries of 
struggle to attain, and are the 
only ones that can provide us with 
an abundant life and individual 
liberty. 

As we face grave and challeng- 
ing problems, it is encouraging to 
note that the greatest progress in 
the world’s history — including 
the foundation of Christianity, the 
Crusades, the Renaissance, the 
Discovery of the New World, the 
Industrial Revolution, and the 
Golden Age of Literature — oc- 
curred in critical times. Daring 
and resourceful men rose to the 


occasion and lifted the spirit of 
the people. They followed their 
destiny without reckoning the 
cost, and paved the way for the 
freedom we enjoy today. 

In the forefront of our objec- 
tives for the post-war period must 
be freedom of production, for this 
is the source of jobs for the work- 
ers, income for industry and rev- 
enue for the Government. Our re- 
sources and facilities should be 
put to the fullest use, and men of 
enterprise and vision should be 
given the incentive to embark upon 
risk-taking ventures so that we 
may build a dynamic economy, 
with its accompaniment of eco- 
nomic and personal freedom. 

The lamp of liberty is burning 
low today as the clock of social 
progress is turned backward by 
hundreds of years. The eyes of 
the world are turned to us for 
leadership. In dedicating our lives 
and treasure to mankind for the 
Four Freedoms of the Atlantic 
Charter, let us be sure that we pre- 
serve our liberties at home, for it 
would be a futile gesture to carry 
the torch unless our liberties are 
secure within our own borders. 
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A Retirement System As Manpower 
Insurance 


By Josrpu E. HucueEs 
Chairman, Board of Trustees, New York State Bankers 
Retirement System 


That a bank retirement system increases the efficiency and 
loyalty of bank employes, makes for greater stability of employ- 
ment and helps the banks to compete with other more alluring 
occupations is rather conclusively proved by the following 
article. Dr. Hughes is president of the Washington Irving 
Trust Company, Port Chester, N. Y. , 


OW effective is a retirement or 

pension plan as a means of re- 

taining the services and loyalty of 
bank employees? 

Because no single yardstick will 
measure the many elements en- 
tering into individual cases, it is 
doubtful whether a really conclu- 
sive answer can be given to the 
above question. Still the problem 
of retaining employes is a major 
one in banks all over the nation, 
especially in the hundreds of com- 
munities where war industries have 
available three jobs for every two 
men, jobs more remunerative and 
less demanding than those in bank- 
ing. Bankers facing this problem 
will, therefore, probably be glad 
to know that something approach- 
ing a realistic appraisal of the 
morale-building value of retirement 
benefits has been achieved through 
analysis of a personnel survey 
recently conducted by the New 
York State Bankers Association 
among the state’s 718 commercial 
banks. Included in the survey 


were 71 institutions operating un- 
der the New York State Bankers 
Retirement System, a self- admin- 
istered trust which is providing 
life insurance, disability benefits, 
and pension retirements for bank 
employees and officers in New 
York and other states. 

The survey indicated that the 
Retirement System banks, on the 
basis of the 60 that replied, lost 
92 men and women to war in- 
dustry, U. S. Civil Service, and 
other employment during 1942, or 
11.2 per cent of the 823 employees 
on their payrolls as of December 
31, 1941. In the state at large, 
on the basis of 557 questionnaires, 
banks sustained a loss of 7,099, or 
21.4 per cent of 33,203 employees 
during the same period. In banks 
outside the system, the loss of em- 
ployees totalled 7,007 or 22.9 per 
cent of December 31, 1941, pay- 
rolls. Thus, in banks operating 
under the system, the total em- 
ployees lost during the year was 
actually 10.2 per cent lower than 
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Conversion of 
Commercial Bank Funds 


By H. E. ZARKER 
Treasurer, Princeton Bank & Trust 
Company, Princeton, N. J. 
With A Foreworp By 
HAROLD STONIER 
Executive Manager, American 
Bankers Association 


Every bank has available 
for investment its own funds 
and the funds of its depositors. 
The great problem of banking is 
to invest these funds so as to 
combine safety and _ liquidity 
with adequate and consistent net 
profits. The problem for each 
bank is to adopt a policy of 
“conversion of funds” that will 
meet the particular needs and 
circumstances of its own com- 
munity. Such a policy should 
not be based upon the current 
demand for loans but upon the 
character of the bank’s deposits 
and the variation in deposit bal- 
ances as may be determined by 
an analysis. In this book Mr. 
Zarker outlines a complete 
method for adopting such a 
policy and putting it into op- 
eration. 
x** 


Price $1.50 delivered 


BANKERS PUBLISHING COMPANY 
465 Main Street, Cambridge, Mass. 
Enclosed find $1.50 for Which please 
send me postpaid a copy of ‘‘Conversion 
of Commercial Bank Funds” by H. E 
Zarker. : 
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the state total on the basis of the 
survey, and 11.7 per cent lower 
than that recorded in banks that 
were not members of the system. 

Because many factors deter- 
mine personnel turnover, these 
figures cannot be held conclusively 
to indicate any real advantage for 
a retirement plan. Nonetheless, 
they point up the contention that 
a well organized system is good 
business, and indicated, to a cer- 
tain extent at least, why more 
banks have adopted employee re- 
tirement plans in the last two 
decades than in all of the previous 
years of banking history put to- 
gether. Perhaps more important 
than mere statistics in evaluating 
retirement benefits are some of the 
expressions of opinion recently re- 
ceived at the home office from offi- 
cers of banks operating under it. 
Banking Opinion 

In an effort to determine what 
banks actually thought of the 
plan, the Retirement System’s sec- 
retary mailed to the New York 
State members self-addressed post- 
al cards asking whether in their 
opinion the system as a means of 
retaining the services of employees 
and building morale has been (1) 
more important than any other 
single factor, (2) one of several 
important factors, or (3) of neg- 
ligible importance. Six of the 
banks held that retirement pro- 
visions were in the latter category 
and 8 of the banks found them 
more important than any other 
factor. The remainder classed 
them along with stable employ- 
ment, good working conditions, 
bonuses, AIB study courses, group 
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insurance, and the “prestige of 
working in a bank” as prime fac- 
tors in building employee morale. 
The First National Bank of Cen- 
tral Square wrote, “The system 
gives the employee a sense of se- 
curity he never had before it was 
instituted in this bank.” The 
Sullivan County National Bank of 
Liberty said, “A retirement sys- 
tem provides employees with good 
incentive for ‘staying put.’ ” Other 
typical expressions concerning the 
system: 

“We have had no change in per- 
sonnel during the past three years 
and certainly believe the retire- 
ment system a major factor in pre- 
venting personnel turnover.” 

“Our employees feel that they 
have something to look foward to 
at age 65 which big wages for a 
short time will not achieve.” 

“We consider the retirement 
system a very stabilizing factor in 
our force. Our employees are 100 
per cent behind the system.” 

“My observation is that our em- 
ployees would discontinue any 
other item in preference to the re- 
tirement fund.” 

Aside from the human and em- 
ployee relations value of a retire- 
ment plan, there are sound dol- 
lars-and-cents advantages that 
merit serious consideration. These 
are found in provisions of the Fed- 
eral Revenue Act which permits a 
corporation to deduct as business 
expense the amount of money set 
aside to build up a pension and re- 
tirement plan for its officers and 
employees. Because of present 
high taxes on earnings this fea- 
ture represents a real tax saving. 


In effect, it amounts to the gov- 
ernment actually bearing between 
40 and 50 percent of the cost to 
the bank of operating a retirement 
system. 

Moreover, because the income 
from the pension trust is not pay- 
able until the officer or employee 
reaches a retirement age, no in- 
come tax is collected from the em- 
ployee:on the.employer’s contri- 
bution until the pension payments 
begin. In view of present high 
Federal taxes (and they will re- 
main high long after the war’s 
end) this is important, both to the 
bank and the employee as a factor 
in deciding whether to institute or 
join a pension system. 

Another powerful factor is that, 
to the employee, a retirement plan 
indicates concern about his wel- 
fare on the part of his employer, 
and gives him a feeling of having 
his feet on the ground as he looks 
at the future. After all, what is 
it that attracts a person to go to 
work in a bank? Few people enter 
the field because they believe that 
banking jobs offer opportunities 
to acquire wealth. Bank hours 
and wage rates as a whole do not 
compare favorably with those in 
production industry. The bank 
employee is expected to maintain 
a higher standard of living than 
is required of a wage earner or 
non-professional worker with a 
similar income. Still, he has been 
willing to accept the smaller wages, 
the longer hours, and the pros- 
pect of higher living costs in 
exchange for continuous yearly 
employment, six days a week, fifty 
weeks a year. In other words, 
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the prime consideration that influ- 
ences a man or woman about to 
embark upon a banking career is 
security. 

But will banking be able to con- 
tinue indefinitely to attract desir- 
able workers to its ranks and 
retain: them with the promise of 
financial security? Two factors, 
emerging with increasing clarity, 
cast doubt upon this premise. In 
the first place, the growth of sub- 
sidized old age and unemployment 
security plans, together with gen- 
erally higher living standards and 
costs, has revised upwards the 
idea of what constitutes genuine 
security and, secondly, it is a de- 
plorable fact that the average 
bank worker, like the salaried 
worker in other types of business, 
finds at 60 and 65 that his savings 
are actually meagre. This is be- 
cause in the early years of employ- 
ment salaries are small, and in 
later years when salaries are 
larger, expenses are likely to be 
greatly increased. 

A survey made last year by the 
Social Security Board to obtain 
information from 7,846,000 work- 
ers who had passed the critical 
age of 65 revealed that 45 out of 
every 100 hundred were dependent 
upon relations or friends; 20 were 
dependent upon public or pri- 
vate charities; 13 were dependent 
upon current earnings: only 22 
had saved enough to retire. In 
view of these facts, how long will 
the mere offering of steady em- 
ployment continue to constitute a 
strong appeal to desirable em- 
ployees? 

The problem is equally serious 
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from the bank’s operating point 
of view. It is an acknowledged 
fact that many bank employees 
remain at work today even though 
their efficiency has become im- 
paired by age. In many cases, 
these workers do not come to the 
bank each day or all day, but are 
kept on the payroll, frequently at 
their full salaries. The implica- 
tions and results of the practice 
are scrutinized in “A Retirement 
Plan for Massachusetts Savings 
Banks,” a Graduate School thesis 
by Francis L. Buswell of the New- 
ton Savings Bank, Newton, Mass. 
“This condition,” Mr. Buswell 
concludes, “causes additional bur- 
dens to be placed on active em- 
ployees, and increases the expense 
load of the bank. It also means 
that employees cannot be pro- 
moted quickly (and thus) lowers 
morale — and stifles initiative. 
Further it naturally retards the 
progress of the bank, since older 
men, in general, hesitate to launch 
new and active programs.” 

The New York State Bankers’ 
plan, available to any bank in the 
nation, not only provides for life 
pension at the age of 65 and 
special death benefits before re- 
tirement age but also includes 
disability retirement allowance to 
any employee in active service who 
has been a participant for ten or 
more years and who becomes phys- 
ically or mentally incapacitated 
for duty prior to retirement age. 
Thus, the plan, at least in part, 
overcomes all of the main obstacles 
in the path of every employee’s 
effort to realize security for him- 
self and his family. 












LEGAL BANKING ARTICLES 


By Joseru A. Nostez of the Massachusetts Bar 


Liability of Bank for Corporate Officer’s Use of 
Corporate Funds Deposited in Personal Account 


Where a corporation gives an officer authority to receive 
and indorse checks of corporation, and such officer deposits 
checks in his personal bank account over a period of years and 
uses funds primarily for the benefit of the corporation, the 
officer is a trustee of such funds for the use of the corporation. 
The bank wherein officer deposits corporate funds in his name 
is not bound to inquire whether officer as “trustee” is breaching 
the trust in making the deposit, and if the deposit is made in 
breach of trust, the bank, in receiving said deposit, is not liable 
for participation in the breach, in the absence of further cir- 
cumstances known to bank indicating such breach. In the 
absence of statute, mere deposit of corporate checks by officer 
having authority over corporate funds in his personal bank 
account is not sufficient to charge bank with notice of intent to 
misappropriate funds, or with liability for misappropriation. 
This was decided by the Supreme Court of Michigan in the 
case of Columbia Land Co. v. Empson, 9 N. W. Rep. (2d) 
452. 

In the instant case plaintiff corporation employed one 
Empson as secretary-treasurer (hereinafter referred to as 
decedent) for a period of fourteen years until his death. The 
decedent as such officer of plaintiff corporation had authority 
to receive money and indorse checks of plaintiff corporation. 
Plaintiff alleged that during the period of his employ, decedent 
had received checks in the sum of $58,289.46. The checks in 
each instance were payable to plaintiff corporation, delivered. 
to the decedent, indorsed in back in plaintiff corporation’s 
name by decedent as secretary-treasurer, and thereafter depos- 
ited by decedent with defendant bank in his own personal 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §413. 
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account. Plaintiff corporation claimed that out of said checks 
of $58,289.46 deposited by decedent in defendant bank, the 
proceeds withdrawn by decedent and converted to his own use, 
not accounted for, amounted in the aggregate to $17,500. 

Plaintiff brought this action against defendant executrix 
of decedent’s estate and defendant bank to recover said $17,500 
allegedly misappropriated by decedent to his own use. 

The court found that the decedent in his official corporate 
capacity was in effect a trustee of the corporate funds, for the 
use of the plaintiff corporation. ‘Therefore, although defendant 
bank knew that the funds deposited by the decedent were trust 
funds, and despite the fact that the deposit was made in dece- 
dent’s name personally, defendant bank was not bound to make 
inquiry whether the decedent was committing a breach of trust 
in making the deposit. Although the deposit was made in 
breach of trust, defendant bank in receiving the deposit was 
not liable for participation in any alleged breach of trust. In 
the absence of bad faith on the part of defendant bank or any 
of its officers, or that defendant bank benefited in any way, or 
that it knew of any misappropriation by decedent, or that they 
were put on inquiry, all of which were not alleged by plaintiff 
corporation, plaintiff’s allegations failed to state any cause of 
action against defendant bank. Defendant bank had the right 
to assume that decedent was dealing honestly with plaintiff 
corporation and decedent’s deposits and withdrawals from de- 
fendant bank did not constitute notice to defendant bank of 
decedent’s intent to misappropriate corporate funds, 

In its opinion, the Court said: 

In the absence of any statute declaring such liability, the mere fact 
that a corporate officer who is fully authorized to receive money, en- 
dorse checks in the name of a corporation, deposit funds in the bank, 
pay out money for the corporation, and handle its finances, deposit 
corporate checks in his personal account is not sufficient to charge the 
bank with notice that he intends to misappropriate corporate funds, 
and the bank is not liable for the misappropriation of the corporate 
funds. 

McIntosh v. Detroit Savings Bank, 247 Mich. 10 N. W. 628, 
is readily distinguishable from the instant case. This court (syllabus) 
there held: “Under the uniform partnership act (Comp. Laws Supp. 
1922, § 7966 [9 (1, 2)]), a bank with which a partnership did busi- 
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ness is not liable for the misappropriation of money received by one of 
the partners in cash by indorsing partnership checks, since he is an 
agent of the partnership and was apparently carrying on the business 
of the partnership, but where the partner indorsed partnership checks 
and deposited the proceeds to the credit of his personal account the 
bank is liable, since it is chargeable with notice that such action was not 
apparently for the carrying on of the business of the partnership in 
the usual way.” 

The controlling opinion in that case was based on a provision in 
the Uniform Partnership Act, 2 Comp. Laws 1929, § 9849, Stat. Ann. 
§ 20.9, as follows: “(2) An act of a partner which is not apparently 
for the carrying on of the business of the partnership in the usual way 
does not bind the partnership unless authorized by the other partners.” 

Mr. Justice Potter, summarizing the above law relating to partner- 
ships, concluded: “If the partner so acting has in fact no authority to 
act for the partnership in the particular matter, and the person with 
whom he is dealing has knowledge of ‘the fact that he has no such 
authority, then his acts do not bind the partnership.” 

A concurring opinion placed decision on the following ground: 
“The so-called signature card set forth in the opinion of Mr. Justice 
Potter was an agreement between the bank and the firm, by which the 
bank was authorized by the partners and the partnership, and only 
authorized, to pay out the firm’s money on a firm signature there 
agreed upon. The bank breached this agreement to the damage of the 
plaintiff and the partnership. ‘It should respond in this action.” 

In a further concurring opinion is was stated: “The rule applicable 
to the acts of corporate officers, trustees, etc., does not apply to part- 
nerships.” 

There is no similarity between the above case and the case at bar, 
because there is no provision in our statute law applying to acts of 
corporate officers comparable to the provisions of the Uniform Part- 
nership Act that controlled the above decision. The authority or 
agency of a partner to bind the partnership is not here involved. Nor 
do the facts in the McIntosh case fit with the case at bar, because 
in that case the partnership had an account in the bank in its own 
name, the signatures of both partners were required, the partnership 
itself was indebted to the bank and had contractual dealings with the 
bank in the partnership name. 

Under the method pursued by plaintiff corporation in handling its 
funds, its secretary-treasurer in effect became a trustee of the funds, for 
the use of the corporation. The weight of authority is summed up by the 
American Law Institute in Restatement of the Law of Trusts, § 324d, 
pp. 966-967 as follows: 

“Deposit in personal account. Although the bank knows that the 
funds deposited are trust funds, and the deposit is made in the name 
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of the trustee personally, the bank is not bound to make inquiry 
whether the trustee is committing a breach of trust in making the de- 
posits ; and although the deposit is made in breach of trust, the bank in 
receiving the deposit is not liable for participation in the breach of 
trust, in the absence of further circumstances known to the bank indi- 
cating that the trustee is committing a breach of trust. 

“Thus, if a trustee indorses a check payable to him as trustee and 
deposits it in a bank to the credit of his personal account, the bank is 
not bound to make inquiry whether the trustee is committing a breach 
of trust in making the deposit; and although the trustee in fact com- 
mits a breach of trust in making the deposit, the bank is not liable for 
participation in the breach of trust in the absence of further circum- 
stances known to the bank indicating that the trustee is committing a 
breach of trust.” 

Empson was drawing checks on his personal account for the use of 
plaintiff corporation. The bank’s records showed withdrawal of ap- 
proximately $35,000 out of about $53,000 in Empson’s personal 
account, for corporate uses. There is no allegation that the bank had 
any reason to suspect that any portion of the funds was being with- 
drawn for Empson’s personal use, or that he was misappropriating 
any portion of the deposits. The bank had the right to assume that 
Empson was dealing honestly with the corporation, and the mere de- 
posit of corporate funds in his name and the withdrawal of the same 
was not notice to the bank of an intention to misappropriate the same. 
It had the right to assume that he would apply the $17,500 to the uses 
of the corporation the same as he admittedly applied approximately 
$35,000 of the deposits. 

“The mere fact, however, that a bank knows that moneys deposited 
with it have by a depositor been acquired in a fiduciary capacity does 
not impose on it the duty, or give it the right, to institute an inquiry 
into the conduct of its customer in order to protect those for whom he 
may hold the fund, but between whom and the bank there is no privity.” 
26 R.C. L. § 174, p. 1316. 

“It results from the principles of law decided in these cases, and 
many others which might be cited that a trustee may legally deposit 
the trust funds in a bank to his individual account and credit, and 
that the knowledge on the part of the bank of the nature of the fund 
received and credited does not affect the character of the act. The 
reason is that the bank has the right to presume that the fiduciary 
will apply the funds to their proper purposes under the trust... . 

“It is not claimed or proved that the bank received any benefits 
from the conversion of the funds by Myers. ‘The record does not show 
that the bank, in any way, participated in the conversion of the funds, 
or had any actual knowledge that Myers was checking out the funds 
for his individual benefit. The officers of the bank knew in a general 
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way that the funds were being checked out by Myers to pay ‘debts 
owed by the city of Helena, and they did not make any investigation 
to see that all the amounts checked out were applied to the payment of 
the debts of the city. ... 

“Tt is insisted that the bank must have seen to the proper applica- 
tion of the funds, because it allowed Myers to deposit them in his in- 
dividual name, and to check them out that way. We do not think that: 
this was sufficient to put the bank upon inquiry and to charge it with 
knowledge that Myers was misappropriating the funds belonging to 
the city.” City of Helena v. First National Bank, 173 Ark. 197, 292 
S. W. 140, 142. 

See, also White-Dulany Co. v. Craigmont State Bank, 48 Idaho 
100, 279 P. 621; Odgen v. Atlantic National Bank, 276 Mass. 130, 176 
N. E. 799; Wheeler Motor Sales Co. v. Guerguin, Tex. Civ. App., 16 
S. W. 2d 309; Kendall v. Fidelity Trust Co., 230 Mass. 238, 119 N. E. 
861; 64 A. L. R. 1404; Quanah, A. C. & P. R. Co. v. Witchita State 
B. & T. Co., 127 Tex. 407, 93 S. W. 2d 701, 106 A. L. R. 836; New 
York L. I. Co. v. Bank of Commerce & T. Co., 172 Tenn. 226, 111 
S. W. 2d 371, 115 A. L. R. p. 648; McCullam v. Third National Bank, 
209 Mo. App. 266, 237 S. W. 1051. 

The declaration does not allege that there is still a balance in 
Empson’s individual account. Nor does it seek recovery from the bank 
on that ground. If that be the fact, the executrix of Empson’s estate 
was entitled to, and doubtless has taken possession of, bank deposits 
standing in Empson’s name, and plaintiff’s remedy against the per- 
sonal account lies in its claim filed in the probate court. The declara- 
tion fails to state a cause of action against the bank and the court did 
not err in granting the motion to dismiss as to the bank. Act No. 288, 
chap. 8, § 22, Pub. Acts 1939, Stat. Ann. 1940 Cum. Supp. §27.-3178 
(432), denies the right to bring the instant suit against the executrix 
except that the bank might be properly joined as a party defendant. 
This requires dismissal of the present suit as to the executrix. Plain- 
tiff’s remedy against the estate is in the probate court. 


——————e 


Collecting Bank Not Liable to Drawer of Checks 
Payable to Fictitious Payees 


Where drawer of checks is induced to draw and issue checks 
to fictitious and non-existent payees by fraudulent acts of 
drawer’s employee, and employee cashes checks on forged in- 
dorsements and collecting bank which cashes checks collects 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) $587. 
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amount thereof from drawee bank, the drawer cannot, on 
theories either of contractual obligation or conversion on part 
of collecting bank, recover amount of checks from collecting 
bank. Metropolitan Life Ins. Co. v. San Francisco Bank, 
District Court of Appeal, California, 186 Pac. Rep. (2d) 853. 


An employee of plaintiff, having no authority himself to 
issue checks on plaintiff’s bank account, fraudulently induced 
plaintiff to draw and issue a series of checks upon plaintiff’s 
bank account. The checks were payable to fictitious payees. 
Thereafter, the employee wrongfully secured possession of 
said checks and indorsed each check by placing upon the re- 
verse side the name of the fictitious payee. The employee then 
presented said checks, at various times, so indorsed to defend- 
ant bank which paid the employee the amount of each check. 
The defendant bank thereupon indorsed each of said checks: 
“‘Pay to the order of any Bank, Banker or Trust Co. All prior 
indorsements guaranteed.” Defendant bank presented each of 
said checks to plaintiff’s bank which paid each check and in 
turn debited the amount thereof to the plaintiff’s bank account. 
Plaintiff contended that as drawer of checks, made payable to 
fictitious and non-existing persons and cashed upon forged 
indorsements, plaintiff could recover the amount of said checks 
from defendant bank on the theories of contractual obligation 
and conversion of the checks and money thereof by the defend- 
ant bank. 


It was held that no contractual obligation arose in favor 
of the plaintiff as drawer on guarantee of prior indorsements 
by defendant bank of checks made payable to fictitious payee. 
The indorsement and guarantee were addressed to the drawee 
bank and subsequent holders in due course rather than to the 
plaintiff as drawer. The court further held that plaintiff’s 
conversion theory was untenable inasmuch as any action for 
conversion is predicated upon the checks or the money thereof 
being the personal property of the plaintiff. The checks not 
being payable to any one were not negotiable instruments and 
could not become of value to anyone, and the plaintiff had no 
title to money deposited with drawee bank. As to plaintiff’s 
contention that defendant bank converted money to its own 
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use, it was held that upon plaintiff’s deposit of money in drawee 

bank, a debtor-creditor relationship was created and title to 

money deposited passed immediately to the bank. 8 
In its opinion, the Court wrote: 


Plaintiff relies strongly upon Mills v. Barney, 22 Cal. 240, and 
Walsh v. American Trust Co., '7 Cal. App. 2d 654. 47 P. 2d 323, but 
these cases are clearly distinguishable. Each involved an instrument 
payable to an existing payee. Furthermore, in the Mills case, the in- 
strument was a certificate of deposit and plaintiffs were the drawees 
as well as the drawers of the instrument; while in the Walsh case, the 
instrument was a check and the plaintiff was the trustee in bankruptcy 
for the payee. 

A reading of plaintiff’s briefs indicates that plaintiff itself is some- 
what uncertain as to the theory upon which it believes that plaintiff, 
as the drawer of the check, should be entitled to recover against the 
collecting bank. Plaintiff suggests a contractual theory and also a 
conversion theory. 

The suggested contractual theory is based upon the allegations 
that the San Francisco Bank endorsed said checks “Pay to the order 
of any Bank, Banker or Trust Co. All prior endorsements guaranteed 
(date) The San Francisco Bank, San Francisco.” But this endorsement 
and guarantee was obviously addressed to the drawee bank and sub- 
sequent holders in due course (see Bank of America Nat. Trust & Sav- 
ings Ass’n v. Security-First Nat. Bank, 32 Cal. App. 2d 647, 90 P. 2d 
335) rather than to the drawer and we are of the opinion that no con- 
tractual obligation between the San Francisco Bank, as endorser, and 
plaintiff, as drawer, may be predicated thereon under the circum- 
stances before us. 

It may be assumed for the purposes of this discussion that plain- 
tiff, as drawer, was entitled to recover against the Bank of California, 
as drawee, upon the general contractual obligation of the latter to 
plaintiff as its depositor, provided an action was brought within the 
one year period prescribed in subd. 3 of sec. 340 of the Code of Civil 
Procedure. Los Angeles Inv. Co. v. Home Savings Bank, 180 Cal. 601, 
182 P. 293, 5 A. L. R. 1193. It may be also assumed that in the event 
that plaintiff, as drawer, had recovered against the Bank of California, 
as drawee, the latter would have been entitled to recover against the 
San Francisco Bank, as the collecting bank, upon the written guaran- 
tee of the prior endorsement, provided the action was brought within 
the four year period prescribed by subd. 1 of sec. 337 of the Code of 
Civil Procedure. Bank of America Nat. Trust & Savings Ass’n v. 
Security-First Nat. Bank, 32 Cal. App. 2d 647, 90 P. 2d 335. We find 
no authority in this state, however, for permitting the plaintiff, as 
drawer, to recover directly against the San Francisco Bank, as the 
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collecting bank upon any theory, contractual or otherwise. While not 
actually decided therein, it was apparently assumed by all concerned 
in Union Tool Co. v. Farmers’, etc., National Bank, 192 Cal. 40, 218 
P. 424, 28 A. L. R. 1417, that no such recovery could be had even 
upon a check made payable to an existing payee, for in that case, with 
all parties before the court the plaintiff, as drawer, was given judg- 
ment against the drawee bank but not against the collecting bank and, 
in turn, the drawee bank was given judgment against the collecting 
bank. And there is respectable authority in other jurisdictions indi- 
cating that the drawer may not recover directly from the collecting 
bank under such circumstances. Land-Title & Trust Co. v. North- 
western Nat. Bank, 196 Pa. 230, 46 A. 420, 50 L. R. A. 75, 79 Am. 
St. Rep. 717; General Fire Assur. Co. v. State Bank, 477; App. Div. 
745, 164 N. Y. S. 871; Fidelity & Guaranty Fire Corporation v. 
Marine Midland Trust Co., 162 Misc. 12, 2938 N. Y. S. 519. In the 
Land-Title Case [196 Pa. 230, 46 A. 422], it was said, “Between the 
bank and the trust company, as the drawer of the check, no relation, 
contractual or otherwise, existed. The drawer of a check cannot main- 
tain an action against one who collects it on a forged indorsement from 
the bank on which it was drawn, although the bank paying the check 
may. The remedy of the drawer is against the bank which pays his 
check, and the bank’s remedy is against the person to whom it paid. 


The liability of the party collecting the check arises from his implied 
warranty of the endorsement. This liability is founded on contract, 
and not negligence, and it exists, if at all, whether there was negligence 
or not.” 


But we are not called upon here to determine the rights and reme- 
dies of the parties in a case where a check is made payable to an exist- 
ing payee. Suffice it to state that we are of the opinion that where, 
as here, a check is made payable to a fictitious and nonexisting person, 
no contractual obligation arises in favor of the drawer upon the guar- 
antee of the collecting bank of the validity of the forged endorsement. 
of the signature of the fictitious payee for the reason that the very act 
of the drawer, in signing a check made payable to a fictitious payee 
under the circumstances alleged, makes impossible any valid endorse- 
ment of such check. 

Plaintiff further suggests the theory of conversion and states that 
the San Francisco Bank “converted the checks to its use . . . and now 
has converted plaintiff’s money to its own use.” Plaintiff cites gen- 
eral definitions and general statements to the effect that checks may 
be the subject of conversion (65 C. J. 18) and relies upon Swim v. 
Wilson, 90 Cal. 126, 27 P. 33, 13 L. R. A. 605, 25 Am. St. Rep. 110, 
which involved the theft of certificates of stock properly indorsed by 
the owner. We are of the opinion that plaintiff’s amended complaint 
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was insufficient to show either a conversion of the checks or a conversion 
of plaintiffs money. As to the suggested conversion of the checks, it 
is a sufficient answer to point out that the allegations of the amended 
complaint were insufficient to show that the checks, as such, had any 
value whatever. On the contrary, the allogations showed that said 
checks were not payable to anyone and that they were not negotiable 
instruments. ‘They therefore were not and could not become of 
any value to any one. It is settled that an action for conversion 
cannot be maintained unless it appears that the personal prop- 
erty involved was of some value. Bentley v. Mountain, 51 Cal. 
App. 2d 95, 124 P. 2d 91; 65 C. J. 28. As to the suggested con- 
version of “plaintiff’s money,” the allegations of the amended com- 
plaint showed that the relationship between the Bank of California 
and plaintiff was the ordinary relationship of a bank to its depositor. 
Said relationship was that of debtor and creditor and the title to the 
money deposited by plaintiff in the Bank of California passed immedi- 
ately to said bank. Arnold v. San Ramon Valley Bank, 184 Cal. 632, 
194 P. 1012, 138 A. L. R. 320; Glassell Dev. Co. v. Citizens’ National 
Bank, 191 Cal. 375, 216 P. 1012, 28 A. L. R. 1427; Union Tool Co. v. 
Farmers’, etc., Nat. Bank, 192 Cal. 40, 218 P. 424, 28 A. L. R. 1417. 
Plaintiff, after depositing its money with the Bank of California, was 
no longer the owner or entitled to the possession of any specific money 
which was the subject of conversion and when the Bank of California 
paid the amount appearing on the face of the checks to the San Fran- 
cisco Bank, it paid out its own money and not that of plaintiff. 9 
C. J. S., Banks and Banking, § 356, p. 735. The suggested theory 
that the San Francisco Bank converted “plaintiff's money” violates 
“the elemental principle that a depositor has no claim to any specific 
assets in his bank... .” 36 Har. L. R. 879. 

We therefore conclude that plaintiff’s amended complaint failed to 
state a course of action against defendant the San Francisco Bank and 
that the trial court properly sustained said defendant’s demurrer with- 
out leave to amend and entered judgment of dismissal in said defend- 
ant’s favor. 


———————EEEEEE 


Trustee Not Negligent for Delay in Foreclosing 
Mortgages in Default 
Where mortgages in a trust estate aggregated $36,000 but 


were appraised as of date of decedent testate’s death at $11,000 
and the mortgaged properties consisted of apartment build- 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §494. 


632 THE BANKING LAW JOURNAL 


ings, which were subject to violation of dwelling laws, were in 
poor condition and adjacent to power generating station, it 
was held that the trustee was not negligent in failing, as execu- 
tor of decedent’s estate, to foreclose mortgages for approxi- 
mately two and a half years after executor’s appointment. 
Trustee was also held not to be remiss in its duties as such in 
failing to liquidate one-half of corporate securities in order to 
convert proceeds in the precarious undertaking of rehabilitat- 
ing properties at considerable expense to the estate. In re 
Delamater’s Will, Supreme Court, Appellate Division, 41 
N. Y. Supp. (2d) 715. 

In this case decedent testate, by her will, appointed plaintiff 
trust company, and her two daughters, executors and trustees 
of her estate. Decedent’s estate consisted of three mortgages 
on real estate in the sum of $36,000 actually in default at time 
of decedent’s death and certain other real and personal prop- 
erty consisting largely of corporate securities. The mortgages 
were appraised as of the date of decedent’s death at $11,000. 
The mortgaged properties consisting of apartment buildings 
which were subject to violations of dwelling laws, were in poor 
condition and were adjacent to a power generating station. 
Plaintiff ‘trust company did not foreclose said mortgages for 
approximately two and a half years after its appointment as 
executor. Upon coming into possession of the mortgaged 
properties, plaintiff trust company was confronted with the 
necessity of deciding whether to reconstruct or rehabilitate 
the buildings at a great expense to the estate or merely allow 
them to remain vacant. 

Plaintiff trust company, shortly after its appointment as 
trustee with one of the daughters as co-executrix and co- 
trustee, one of the defendants in this action, applied to the 
court for instructions concerning these three parcels of prop- 
erty. At this hearing, another defendant, general guardian 
for infants concerned therein, was in favor of a complete re- 
construction of premises and opposed any move to rehabilitate 
the properties. Defendant daughter was of the same opinion 
as the co-defendant guardian. Plaintiff trust company con- 
cluded that it was best to allow properties to remain vacant in 
their present condition, and decided not to reconstruct the 
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properties due to its inability to secure a sufficient fund for that 
purpose. On a hearing before the Surrogate on plaintiff's 
petition for determination of its accounts as executor and 
trustee, to which accounts defendants objected, the surrogate 
court found that plaintiff trust company was not negligent in 
failing to foreclose mortgaged property more promptly than 
it did. The Surrogate however found that it was the duty of 
plaintiff trust company to have reconditioned the buildings and, 
in order to do so, plaintiff trust company should have liqui- 
dated about one-half of the corporate securities of the estate. 
On appeal, the court upheld the Surrogate’s finding that 
plaintiff trust company was not negligent in its failure to fore- 
close mortgages more promptly than it did. Moreover, it held 
that plaintiff trust company was not remiss in failing to liqui- 
date one-half of the corporate securities in decedent’s estate 
in order to invest the proceeds in so precarious an undertaking. 
In its opinion, the Court said: 


The Surrogate has held, and we find no reason to differ with his 
ruling, that the trustee was not negligent in failing to foreclose the 
mortgages more promptly than it did. He appears to have held that 
the trustee may not be charged with improvidence or negligence in fail- 
ing to accept offers for the sale of the property after it had been 
acquired by foreclosure. On the principal issue litigated, however, the 
Surrogate held that it was the duty of the trustee to have reconditioned 
these buildings by removing violations and otherwise rendering them 
habitable. The record establishes, beyond contradiction, that to do 
this would have cost at least $5,000, which, added to the accumulated 
real estate taxes of $5,573.44, would have involved an expenditure of 
at least $10,000, even if we assume that the taxes could have been 
adjusted for $5,000. For this purpose, the Surrogate held that the 
accounting trustee should have liquidated about one-half of the corpo- 
rate securities belonging to the estate. Accordingly, he disallowed the 
expense incurred in boarding up the premises and the amount paid in 
1939 to the City Collector on account of arrears of taxes. 

When the trustee acquired possession of these properties, it found 
that, apart from the dilapidated condition of the buildings, they con- 
tained apartments which were too large to be readily rentable in that 
section of the City. It was thus confronted with the necessity of de- 
ciding whether to reconstruct the buildings by dividing the apartments 
into smaller units, at a cost variously estimated between $25,000 and 
$40,000, or merely to rehabilitate the premises by removing the viola- 
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tions and otherwise rendering them habitable at a cost of at least 
$10,000, or to allow them to remain vacant in the hope that improved 
conditions might render possible a sale on more favorable terms than 
were then obtainable. The trustee has now been held liable because it 
concluded that the last was the better course, in that it did not imperil 
so large a part of the liquid assets of the estate, after it was found 
that the first course could not be followed on account of inability to 
secure a mortgage sufficient for that purpose. 


Two witnesses claiming to be experts in real estate in this area 
testified at the trial—one for the Trustee, the other for the respond- 
ents. These witnesses were in direct contradiction concerning the 
economic possibilities of the property if the violations were removed 
and the property rehabilitated. The Surrogate concluded to give 
credence to the respondents’ expert and to reject the testimony of the 
expert for the Trustee. We would be disposed to conclude otherwise 
on the present record, but do not find it necessary to determine that 
question for the reason that it is not decisive of the issue in this case. 
That issue is not whether in the opinion of the court a different course 
of action would have produced a more satisfactory result but whether 
under the circumstances existing at the time the Trustee acted with 
such diligence and circumspection as “prudent mén of discretion and 
intelligence in such matters employ in their own like affairs.” King v. 
Talbot;-40 N. Y. 76; Matter of Clark, 257 N. Y. 182, 177 N. E. 397, 
77 A. L. R. 499. Upon the present record we think it cannot be held 
that the Trustee was remiss in failing to liquidate one-half of the ex- 
cellent securities in the estate in order to invest the proceeds in so pre- 
carious an undertaking. 


In September, 1939, the Trustee and the respondent Sarah D. Geer 
had applied to the Surrogate for instructions concerning these three 
buildings. In that proceeding the respondent Hathorne C. Geer, as 
General Guardian for the infants, expressed himself in favor of a com- 
plete reconstruction of the premises and strongly opposed as unprofit- 
able any plan merely to remove the violations and rehabilitate the prop- 
erties. Likewise the respondent Sarah D. Geer, by joining in the peti- 
tion, appears to have opposed a sale of the property on terms then 
available and to have favored a complete reconstruction in contrast to 
a mere rehabilitation of the premises and removal of the violations. It 
is also significant that the objections filed by the respondent Ann D. 
Delamater in this proceeding do not charge the trustee with negligence 
in the management of these properties. 


On that application, there was submitted, in addition to the report 
of the guardian of the infants, the affidavit of a real estate broker 
familiar with such property. who opposed, as “uneconomic” the mere 
removal of violations and the restoration of the property to “a lawful 





THE BANKING LAW JOURNAL 5 


operating basis.” There was also submitted the opinion of a real estate 
expert and of a contractor to the same effect. We think that these 
opinions, together with the opinion of the expert who testified for the 
trustee at the trial, warranted the trustee in refraining from expending 
upwards of $10,000 in removing the violations and rehabilitating the 
building when it was found that neither lending institutions nor the Re- 
construction Finance Corporation would loan on mortgage the 
amount necessary to make possible a complete reconstruction of the 
buildings. 

The Surrogate has refused to approve the expenses incurred by the 
trustee in connection with the application of September, 1939. These 
expenses were incurred in manifest good faith and in the belief, reason- 
ably entertained at that time, that a reconstruction of the premises 
would be possible. We are further of opinion that under all the cir- 
cumstances the trustee should be permitted to resign, but that since it is 
resigning for its own convenience and that it will be necessary to sub- 
stitute another trustee it should not receive commissions on paying over 
the assets of the trust. We deem the sum of $500. allowed by the Sur- 
rogate for legal services to the attorneys for the trustee to be sufficient. 


Bank Not Liable for Collection of Bearer Bonds 
Presented by Joint Owner of Safe Deposit Box 
Containing the Bonds 


Where bearer bonds are kept in a safe deposit box leased 
by husband and wife, and both husband and wife signed lease 
providing that either is the owner of the contents of the box, 
and bonds are subsequently deposited with a bank for collection 
by husband, and proceeds thereof are remitted to the husband 
without knowledge on part of bank that bonds are wife’s sepa- 
rate property, the bank is not liable to wife for misappropria- 
tion of bonds. Vickery v. Republic Nat. Bank & Trust Co., 
Court of Civil Appeals of 'Texas, 170 S. W. Rep. (2d) 840. 

In this case plaintiff, a few days after her marriage to one 
Legerton, leased from defendant bank a lock box, the rental 
contract providing in part: “It is agreed that each (or either) 
of the undersigned is the owner of the present and future con- 
tents of said box.” Plaintiff placed in said box certain bonds, 
all without interest after maturity and payable to bearer. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §$200-214. 





636 THE BANKING LAW JOURNAL 


Later Legerton presented said bonds of the plaintiff to the 
defendant bank for collection, and was given a receipt which 
stated: “Received for collection only for account of C. C. 
Legerton.” Plaintiff neither indorsed securities nor had any 
knowledge of Legerton’s transaction. The defendant bank, 
upon receipt of proceeds, remitted the same to Legerton. The 
latter had never been a customer or depositor of the bank. 
Later, upon discovery by the plaintiff of the loss of the bonds 
and the transaction by Legerton with defendant bank, plain- 
tiff made demand on defendant bank for return of bonds or 
their value. The defendant bank refused plaintiff's demand 
and plaintiff thereupon brought suit against defendant bank. 

It was held that defendant bank was not liable to plaintiff 
for misappropriation of bonds by Legerton. The defendant 
bank’s authority was limited to collection of the bonds, and if 
bonds had not been matured, it could not even have performed 
that function. The defendant bank had no notice of plain- 
tiff’s interest in the bonds prior to their collection and, therefore, 
the defendant bank was justified in paying over the proceeds 
to Legerton who deposited them for collection. Plaintiff was 
bound by legal effect of agreement reciting joint ownership 
of contents of box and thus estopped from claiming ownership 
in bonds against anyone dealing with property in good faith. 

In its opinion, the Court said: 

Defendant had no notice of plaintiff’s interest in the bonds prior to 
their collection, except that imputed from the matured status; and on 
the undisputed facts of this record, we conclude that the trial court 
correctly applied the following rule from C. J. S., Vol. 9, Banks and 
Banking, § 248, p. 517: “In the absence of actual notice that the pro- 
ceeds of paper belong to some other person, the bank is justified in 
paying over such proceeds to the person by whom the paper was de- 
posited for collection. However, where the bank has notice that paper 
deposited for collection belongs to another, it is liable to the true 
owner for the proceeds, and if it misappropriates the proceeds of a 
collection with notice that they do not belong to the depositor, it be- 
comes a trustee ex maleficio.” Citing Peavy-Moore Lumber Co. v. 
Bank, supra. The foregoing rule is applicable although presentment 
for payment is not made until after the instrument is due. 8 Am. Jur., 
Bills & Notes, § 848, p. 490. Similarly, it is stated in 8 C. J., p. 602, 
par. 838: “Where a note is payable to bearer, or is endorsed in blank, 
its actual possession is prima facie evidence of the possessor’s authority 
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to receive payment thereon, and the note will be discharged by payment 
to him in good faith unless the maker has notice to the contrary; and 
hence payment to a thief or to a finder of such note in his actual posses- 
sion is binding.” 10 C. J. S., Bills and Notes, § 460. And in Phillips 
Petroleum Co. v. First Natl Bank of Pampa, Tex. Civ. App., 64S. W. 
2d 1057, 1058, we find: “Any person having such an instrument in his 
possession ‘may be presumed to be entitled to receive payment, unless 
the payer have notice to the contrary, and a payment to such person 
will be valid although he may be a thief, finder or fraudulent holder.’ 
Daniels on Negotiable Instruments, 6th Ed., page 1389; Higley v. 
Dennis, 40 Tex. Civ. App. 133, 88 S. W. 400; Greneaux v. Wheeler, 6 
Tex. [515], 521.” See, also, 6 Tex. Jur., Bills and Notes, § 174, p. 
812; Zollman on Banks and Banking, Vol. 8, pp. 228, 467, §§ 5429, 
5705. 

Furthermore, the defensive plea of estoppel appears fully de- 
veloped in uncontroverted testimony. This equitable doctrine ap- 
plies to overt acts of a married woman when positive law is not con- 
travened. 23 Tex. Jur., Estoppel, Ch. 17, pp. 310-314. In 
renting the safety box, the lease signed by plaintiff and her then 
husband included this provision: “It is agreed that each (or either) 
of the undersigned is the owner of the present and future contents of 
said box.” Clearly, plaintiff is bound by the legal effect of said 
representation, for, to third parties without notice, Legerton thereby 
appeared fully empowered to dispose of specific property; Gillette v. 
Houston Nat. Bank, Tex. Civ. App., 139 S. W. 2d 646. The fol- 
lowing statement from 30 C. J., pp. 830, 831, has been generally 
approved in other jurisdictions: “By permitting her husband to hold 
title to or deal with her separate property as his own, or in any man- 
ner holding out to the world that he is the owner thereto, the wife will 
be estopped to claim it as against persons purchasing from the hus- 
band in good faith or extending credit to him in reliance upon his 
apparent ownership. ...” For Texas cases in point, see Dorsey v. 
Kemble, Tex. Civ. App., 224 S. W. 217, and authorities there cited; 
also 19 Am. Jur., Estoppel, § 68, pp. 696, 697. 

With all due regard for appellant’s claim, we believe that the 
losses in question were consequent upon her own affirmative acts and 
misplaced evidence; and the judgment to such effect must be affirmed. 








BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Federal Deposit Insurance Corporation Not Bound 
by Bank’s Liabilities on Loan Agreement 





Thomas P. Nichols & Son Co. v. National City Bank of Lynn, Supreme 
Judicial Court of Massachusetts, 48 N. E. Rep. (2d) 49 





Where a bank enters into a voluntary plan of liquidation by a 
contract of sale with a trust company, and at the same time negotiates 
a loan agreement with the Federal Deposit Insurance Corporation, 
and submits to the Federal Deposit Insurance Corporation a list of 
its depositors and a copy of the proposed contract of sale between 
the bank and the trust company, it is held that the submission of the 
list of depositors and copy of the contract for voluntary liquidation 
to the Federal Deposit Insurance Corporation cannot be construed 
as an admission of liability by the Federal Deposit Insurance Cor- 
poration to assume any of the bank’s liabilities. 

A solvent bank pursuant to a plan for voluntary liquidation 
transferred its assets to a trust company which agreed to assume 
its deposit liabilities. At the same time, the solvent bank pledged 
all its other assets to the defendant, Federal Deposit Insurance 
Corporation, hereinafter referred to as the corporation, as collateral 
security for a loan by the corporation to the bank. Pursuant to the 
loan, the sum loaned was transferred to the trust company as part 
of the assets of the bank. Prior to the voluntary liquidation and loan 
agreement with the defendant corporation, the plaintiff, a creditor 
of the solvent bank, brought suit against the bank and recovered a 
judgment which was returned to the plaintiff unsatisfied. 

Subsequently the plaintiff brought this action against the corpora- 
tion, the trust company and the officers and directors of the solvent 
bank. The action as against the officers and directors of the solvent 
bank was dismissed and discontinued as against the trust company. 
Both the plaintiff and defendant corporation appealed from an 
adverse decree of the lower court. The plaintiff contended that its 
name was intentionally, negligently and fraudulently omitted from 
the certified list of creditors’ names, and that the corporation knew 
of bank’s insolvency and omission of plaintiff’s name as a creditor. 
Plaintiff further contended that the defendant corporation insured 
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the solvent bank against claims of all depositors and creditors, or 
insured all depositors and/or creditors against loss under the pro- 
visions of the Federal Deposit. Insurance Law; that the conveyances 
to the trust company and the defendant corporation were in fraud 
of creditors and that it held an unsatisfied judgment against the 
solvent bank, 


It was held that the loan agreement executed between the solvent 
bank and the defendant corporation contained no promise of defend- 
ant corporation to pay all creditors or any undertaking by the 
defendant corporation to subordinate its rights to rights of depositors 
or any other creditors of the solvent bank. The court could not read 
into the loan agreement any obligation by the defendant corporation 
to pay the obligation of the solvent bank ‘to plaintiff, nor could 
plaintiff recover from the corporation on the theory of implied 
contract. 


Action by Thomas P. Nichols & Son Company against the National 
City Bank of Lynn, the Federal Deposit Insurance Corporation, the 
Essex Trust Company, and officers and directors of the National City 
Bank of Lynn to establish plaintiff’s claim under an unsatisfied judgment 
against the National City Bank of Lynn and that the defendants or some 
of them be ordered to pay the judgment, that pledge of collateral security 
by the National City Bank of Lynn to the Federal Deposit Insurance 
Corporation be set aside, and for other relief. The bill was dismissed 
as to the officers and directors of the National City Bank of Lynn, and 
the plaintiff filed a discontinuance against the Essex Trust Company 
at the hearing on the merits. From an adverse decree, the plaintiff and 
the Federal Deposit Insurance Corporation appeal. 

Decree affirmed. 

W. G. Todd and W. Herbits, both of Boston, for plaintiff. 

P. H. Ready, of Lowell, for defendant. 


COX, J.—The plaintiff, on November 2, 1936, brought an action of 
contract or tort against the defendant The National City Bank of Lynn, 
hereinafter referred to as the bank, and on January 8, 1940, recovered 
judgment upon which execution was issued and has been returned wholly 
unsatisfied. Before that action came to trial, the bank entered into a 
voluntary liquidation on December 3, 1938, when it was not insolvent. 
On that date, the bank entered into an agreement with the Essex Trust 
Company, originally a party defendant to this suit, by the terms of 
which it sold and transferred to that company certain liquid assets in 
consideration of the trust company’s agreement to assume ‘‘deposit 
liabilities,’’ as distinguished from those that might be described as 
liabilities to general creditors. At the same time, the bank pledged all 
its other assets to the defendants Federal Deposit Insurance Corporation, 
hereinafter referred to as the corporation, as collateral security for a 
loan by the corporation to the bank. Pursuant to the loan agreement, 
the sum loaned was immediately transferred to the trust company as 
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part of the assets of the bank. The agreement between the bank and 
the corporation is ‘‘ineorporated within the terms of a document entitled 
‘Loan Application The National City Bank of Lynn, Lynn, Mass., and 
Schedule of Collateral Pledged.’ ’’ 

The plaintiff brought this bill on April 24, 1940, after its execution 
against the bank had been returned unsatisfied. The allegations in brief 
were that the bank had sold or pledged its assets when it was insolvent; 
that the ‘“‘eonveyances’’ to the trust company and the corporation were 
made for the benefit of depositors and creditors alike, all of whom the 
‘*buyers’’ undertook to pay in full, but that by error, mistake or other- 
wise, the plaintiff’s name as a creditor of the bank was omitted; that 
the bank undertook to inform the trust company and the corporation 
of the names of all its creditors, but that it intentionally, wilfully, 
negligently or fraudulently ‘‘omitted to include’’ the plaintiff’s name 
as a creditor in the certified list that was furnished; that the trust 
company and corporation knew, or should have known, of the bank’s 
insolvency and of the omission of the plaintiff’s name as a creditor ; that 
the corporation undertook to and did insure the bank against claims of 
all depositors and creditors, or insured all depositors ‘‘and/or’’ creditors 
against loss under the provisions of the ‘‘Federal Deposit Insurance 
Law’’; that the ‘‘conveyances’’ to the trust company and corporation 
were in fraud of creditors, and that it holds an unsatisfied judgment 
against the bank. The plaintiff prayed that its claim be established 
and that the defendants, or some of them, be ordered to pay it; that 
the conveyance to the corporation be set aside; and for other relief. 
Officers and directors of the bank were joined as defendants, as to whom 
the bill appears to have been dismissed. The plaintiff states in its brief 
that, at the hearing on the merits, it filed a discontinuance against the 
Essex Trust Company and that the hearing proceeded against the other 
two defendants. After the judge of the Superior Court who heard the 
suit had filed his findings, rulings and order for decree, the plaintiff 
was allowed to amend its bill by reciting, among other things, that the 
bank was solvent when its assets were sold and pledged to the trust 
company and the corporation, and that the assets were pledged, assigned, 
sold and conveyed to the corporation for the purpose first of paying all 
of the depositors and creditors of the bank in full and: thereafter as 
security for a loan or loans made by the corporation to the bank in 
connection with its liquidation. 

The agreement between the bank and the corporation, which, as the 
trial judge found, is incorporated within the terms of the loan applica- 
tion, provides for the loan that was made and recites that its proceeds 
will be paid over to the trust company ‘‘as part of the consideration 
for the agreement of . . . [the trust company] to assume the deposit 
liabilities of’’ the bank. Although the nature and extent of the liquidat- 
ing operations do not appear, there is a finding that the bank still holds 
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an equity of redemption in the assets pledged to the corporation, the 
book value of which exceeds the amount of the loan by more than 
$500,000. 

The findings of the trial judge, which were voluntary, recite that 
the negotiations between the bank and corporation began in the spring 
of 1938 for the purpose of arranging satisfactory terms upon which 
the voluntary liquidation of the bank could be brought about; that when 
the transactions were accomplished, and at all times prior thereto, it 
was the intention of the bank to satisfy all outstanding obligations 
to general creditors and depositors alike; and that on December 3, 1938, 
when the agreements were executed, the officials of the bank, because 
of information they had received from counsel, ‘‘would have been 
justified in being under the impression that the plaintiff’s case had no 
merit and that ultimately it would result in judgment for the Bank. 
The advice which they received from their counsel, however, was mis- 
interpreted, so that actually they believed that the plaintiff’s case had 
been concluded, that ‘it was dead’ and was no longer before the court.’’ 
Further findings are that the corporation was informed of the plaintiff’s 
action against the bank prior to December 3, 1938, and that, by the 
exercise of reasonable care and diligence, the corporation should have 
known of the status of the plaintiff’s claim for a reasonable period of 
time prior to that date. 

It was specifically found that there was no fraud in the transactions 
of December 3, 1938, that the transfers and conveyances were made upon 
a fair consideration, and that none of the parties was actuated by bad 
faith. The ultimate conclusion of the trial judge was that the plaintiff 
had acquired no rights under the agreement between the bank and the 
corporation, and could not reach any assets in the corporation’s hands. 
The final decree dismissed the bill as to the corporation, adjudged the 
amount due the plaintiff from the bank, and ordered the bank to pay 
the plaintiff the sum due from any assets in its possession or which might 
thereafter be received by it, subject only to such right, title and interest 
as the corporation might have in and to them under the terms of its 
agreement, and the bank and its liquidating agent or agents were 
appropriately enjoined in order to safeguard the plaintiff’s claim against 
the bank, subject to the rights of the corporation under its agreement. 
The plaintiff appealed. 

The plaintiff contends that the findings of the trial judge do not 
support his ultimate conclusion, but that, on the contrary, an agreement 
or understanding is disclosed between the bank and the corporation to 
pay the plaintiff’s claim, or that the corporation subordinated its rights 
under the loan agreement to the claims of depositors and creditors. 

The evidence is not reported, and it does not appear that a report 
of material facts was made under G. L. (Ter. Ed.) ¢. 214, § 23. We are 
of opinion, however, that the plaintiff’s contentions cannot be sustained 
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whether we deal with the findings of the judge as containing all the 
material facts or not. See Birnbaum v. Pamoukis, 301 Mass. 559, 561, 
562, 17 N. E. 2d 885, and cases cited. 

The corporation derives its power to make the agreement in question 
under section 12B(N) (4) of the Federal Reserve Act, as amended (see 
ce. 614, 49 U. S. Sts. at Large, 699; ¢. 489, 52 U. S. Sts. at Large, 767, 
U.S. C. A. Title 12, § 264 [N] [4]), which provides, as far as material, 
as follows: ‘‘ Whenever in the judgment of the board of directors such 
action will reduce the risk or avert a threatened loss to the Corporation 
and will facilitate a merger or consolidation of an insured bank, with 
another insured bank, or will facilitate the sale of the assets of an 
open or closed insured bank to and assumption of its liabilities by 
another insured bank, the Corporation may, upon such terms and 
conditions as it may determine, make loans secured in whole or 
in part by assets of an open or closed insured bank, which loans may 
be in subordination to the rights of depositors and other creditors. 

. .’ The bank and trust company were ‘‘insured’’ banks within 
the meaning of the act. The provision that loans may be in sub- 
ordination to the rights of depositors and other creditors is not 
mandatory. The corporation was created by clause (N) of said § 12B 
which provides that it shall ‘‘insure’’ the deposits of all banks that are 
entitled to the benefits of insurance under the section, and that it shall 
have the powers granted therein. See Weir v. United States, 7 Cir., 
92 F, 2d 634, 636,114 A. L. R. 481. It is true that the corporation, in 
making loans, may do so ‘‘upon such terms and conditions as it may 
determine. ”’ 

The judge found that the agreement between the bank and the cor- 
poration was incorporated within the terms of the loan application, 
which provides, among other things, that ‘‘This application’ as hereafter 
amended or supplemented, together with all conditions imposed by or 
all agreements entered into or for the benefit of the Corporation in 
connection with the making of the loan hereby applied for and the note 
or notes of the Bank evidencing such loan shall constitute a contract 
between Bank and the Corporation.’’ As there is no finding that there 
were any conditions imposed or any oral agreements entered into, we 
must look to the loan application to find what the contract was. It 
contains no provision for the payment of the plaintiff’s claim or for the 
subordination of the corporation’s rights to the plaintiff. It is true 
that in the schedules attached to the loan application, statements appear 
of the assets and liabilities of the bank and of all its liabilities not shown 
in its balance sheet. But there is nothing in the entire document that 
contains any promise on the part of the corporation to pay all creditors 
of the bank, including the plaintiff, or any undertaking by the corpora- 
tion to subordinate its rights to the rights of depositors or any creditors. 
The mere submission of statements by the bank of its assets and liabilities, 
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its list of depositors,.and the copy of the proposed contract of sale 
between the bank and the trust company, cannot be construed as an 
admission of liability on the part of the corporation to assume any of 
the bank’s liabilities. It is reasonable to assume that one who is asked 
to loan, as in the case at bar, over $1,000,000, would require a statement 
of the assets and liabilities of the person to whom the loan is to be made. 
The loan agreement expressly provides that the proceeds of the loan 
are to be paid over to the trust company as part of the consideration 
for its agreement to assume the deposit liabilities of the bank. The trust 
company was agreeing with the bank to pay the depositors, and that 
was the extent of its agreement. The corporation was to supply a 
substantial part of the consideration required for this purpose, and the 
parties must be held to have expressed their intentions in their written 
instruments. There is nothing ambiguous about the terms of either 
contract. A court cannot read into a contract an obligation that was not 
assumed. White v. Solomon, 164 Mass, 516, 518, 42 N. E. 104, 30 L. R. A. 
537; Cobb v. Library Bureau, 268 Mass. 311, 316, 167 N. E. 765; Lovell 
v. Commonwealth Thread Co., Inc., 272 Mass. 138, 140, 141, 172 N. E. 77; 
Marcelle, Inc., v. Sol. & S. Mareus Co., 274 Mass. 469, 474, 475, 175 N. E. 
83, 74 A. L. A. 1012; A. & H. Finance Corp. v. Goldman, 293 Mass. 113, 
116, 199 N. E, 350. 

We are of opinion that the plaintiff cannot recover upon the theory 
of an implied contract. Kennedy vy, B. A. Gardetto, Inc., 306 Mass. 212, 
216, 217, 27 N. E. 2d 957, 129 A. L. R. 435, and eases cited. The written 
agreement contains no obligation on the part of the corporation to pay 
creditors of the bank, and we think the conclusion is warranted that it 
is intentionally silent on that point. Such an obligation was not in- 
dispensable to effectuate the intention of the parties to the loan agree- 
ment. 

The findings of the trial judge that it was the intention of the bank 
to satisfy all outstanding obligations to general creditors and depositors 
alike, and that the resolutions of the bank’s directors, which were 
dictated by the corporation and authorized the voluntary liquidation, 
had provided that it was desired to protect its depositors and creditors 
against additional losses which would be sustained in the event of ‘‘ forced 
liquidation,” and to provide for the full payment of its obligations to 
depositors and creditors, require no different conclusion. Those findings 
are not inconsistent with the ultimate conclusion that the plaintiff 
acquired no rights under the agreement between the bank and the cor- 
poration. The fact remains that when the contract was entered into 
it contained no provision for the payment of creditors, and, in the 
circumstances disclosed, certainly no provision for payment to the 
plaintiff. The agreement must be taken as the parties made it. Coram 
v. Davis, 209 Mass. 229, 247, 95 N. E. 298; Brighton Packing Co. v. 
Butchers’ Slaughtering & Melting Assn., 211 Mass. 398, 405, 97 N. E. 
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780; Raynes v. Stevens, 219 Mass. 556, 558, 107 N. E. 398; Joseph 
Martin, Inc., v. McNulty, 300 Mass., 573, 577, 16 N. E. 2d 4. See Cronin v. 
National Shawmut Bank, 306 Mass. 202, 210, 27 N. E. 2d 717. 

The plaintiff was not listed as a creditor of the bank in the agreement 
with the trust company for an obvious reason. It was not a depositor. 
Neither was it listed as a creditor in the loan application. The bank 
“‘actually . . . believed that the plaintiff’s case had been concluded, that 
‘it was dead’ and was no longer before the court.’’ We think it follows 
from this that all reference to the plaintiff’s claim in the agreement was 
intentionally omitted, at least as far as the bank is concerned, and, from 
what has been said already, it follows that the corporation assumed no 
obligation to pay it. The assumption of the trial judge, that if it had 
been appreciated by any of the parties to the agreement that the plain- 
tiff’s claim was outstanding and as meritorious as it was later determined 
to be provision would have been made to take care of it, does not help 
the plaintiff. The fact remains that the agreement, as actually made, 
gave the plaintiff no rights. 

One of the schedules attached to the loan application, entitled ‘‘Other 
Assets,’’ describes a fund of $10,000 as due from the trust company as 
a demand deposit special account of the corporation ‘‘for adjustment 
Re-Loan’’ to the bank. The judge found that this fund was not provided 
to take care of the plaintiff’s claim, but, on the contrary, was for the 
purpose of: providing for claims for counsel fees, utility bills and secre- 
tarial services, and, in general, claims that were anticipated, but the 
amounts of which were uncertain. This finding binds the plaintiff. 
Wyness v. Crowley, 292 Mass. 459, 196 N. E. 924. 

The plaintiff contends that the finding that when its case against 
the bank was reached for trial in March of 1939, the bank’s defence was 
voluntarily assumed by the corporation, discloses that the corporation 
had undertaken, in its contract with the bank, to pay the plaintiff’s 
claim if it prevailed in its action. The contract, however, was not 
ambiguous. By its terms the corporation had assumed no obligation 
to pay the plaintiff’s claim, and there is no occasion to resort to the 
subsequent conduct of the parties for the purpose of interpretation. 
Marcelle, Inc., v. Sol. & S. Marcus Co., 274 Mass. 469, 474, 475, 175 
N. E. 83, 74 A. L. R. 1012; Atwood v. City of Boston, 310 Mass. 70, 74, 
75, 37 N. E. 2d 131; Central Trust Co. v. Rudnick, 310 Mass. 239, 246, 
37 N. E. 24 469. See Rizzo v. Cunningham, 303 Mass. 16, 20, 21, 20 N. 
E. 2d 471. 


The trial judge stated that there was no evidence before him that 
the claim of any creditor other than the plaintiff was not provided for 
in the ‘‘plan for the liquidation of the Bank,” and that if it was proper, 
he drew the inference that the plaintiff’s claim was the only one for 
which provision was not made. It is unnecessary to determine whether 
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this was a proper inference to draw. The judge found, as already 
indicated, that the agreement between the bank and the corporation was 
ineluded in the loan application. If we assume, without deciding, that 
the inference was properly drawn, the conclusion here reached that the 
loan agreement expresses the contract remains. The facts, as found, 
that, by the exercise of reasonable care and diligence, the corporation 
should have known the status of the plaintiff’s claim for a reasonable 
period of time prior to December 3, 1938, and that if inquiry had been 
made of counsel for the bank, a ‘‘clearer’’ explanation would have been 
secured than was received from the officers of the bank, do not change 
the situation. The corporation had no contractual relations with the 
plaintiff, and, having in mind the provisions of the Federal statute, we 
see no duty that it owed to the plaintiff. The case at bar is distinguish- 
able from Forbes v. Thorpe, 209 Mass. 570, 581, 582, 95 N. E. 955. 

The plaintiff’s final contention is that a voluntary liquidation of a 
national bank contemplates a payment in full of all depositors and other 
creditors, and that such liquidation to the exclusion of any creditor works 
a fraud upon the latter and is ineffectual to divest him of his right to 
a ratable distribution of the assets. We find nothing to warrant this 
contention. The provisions of the Federal statute have already been 
referred to, as well as the purpose of the act establishing the corporation 
and granting its powers. See Weir v. United States, 7 Cir., 92 F. 2d 634, 
636, 114 A. L. R. 481; Doherty v. United States, 8 Cir., 94 F. 2d 495, 497. 
Although the corporation may subordinate its rights to claims of credi- 
tors, it is not required to do so. The Banking Act of 1935, e. 614, 49 
U.S. Sts. at Large, 692, U. S. C. A. Title 12, § 264 (j), provides, in part, 
that all suits of a civil nature at common law or in equity, to which the 
corporation shall be a party shall be deemed to arise under the laws of 
the United States, with an exception not here material. The judge 
found that there was no fraud in the ‘‘transactions of December 3, 1938,’’ 
that the transfers and conveyances made on that date were upon a fair 
consideration, that none of the parties was actuated by bad faith, and 
that there was no intention on the part of the bank, in omitting the 
plaintiff’s name as a creditor, to hinder, delay or defraud it or any other 
creditor or depositor of the bank. Moreover, as already appears, the 
original contention of the plaintiff that the bank was insolvent at the 
time the agreements were made was not only abandoned at the trial, but 
the plaintiff was allowed to amend its bill by setting out that the bank 
was, in fact, solvent. The findings establish that there was no fraud in 
fact in pledging the collateral to the corporation, and inasmuch as the 
pledge was to secure a present loan upon a fair consideration at a time 
when the bank was not insolvent, the plaintiff’s contention that the trans- 
action amounted to a fraud cannot be sustained. Kaufman v. Tredway, 
195 U. 8. 271, 25 S. Ct. 33, 49 L. Ed. 190; Lucas v. Federal Reserve Bank 
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of Richmond, 4 Cir., 59 F. 2d 617, 621, and cases cited. Cosmopolitan 
Trust Co. v. S. L. Agoos Tanning Co., 245 Mass. 69, 73, 189 N. E. 806, 
and eases cited. Banca Italiana Di Sconto v. Bailey, 260 Mass. 151, 159, 
160, 157 N, E. 40; Mason v. Wylde, 308 Mass. 268, 283, 284, 32 'N. E. 2d 
615. G. L. (Ter. Ed.) ec. 109A §§ 3, 4 and 7. 


Statute of Limitations Affecting Demand Note 


Coleman v. Page’s Estate, Supreme Court of South Carolina, 25 S. E. 
Rep. (2d) 559 


A promissory note payable on demand, with or without interest, 
is due immediately, and the statute of limitations runs in favor of 
the maker from the date of 'the execution of the note. 

Plaintiff, holder of a demand note in the sum of $535.96 and 
dated December 6, 1924, brought suit against administratrix of 
maker’s estate on September 26, 1941. Plaintiff contended that right 
of action on note payable on demand did not accrue as of date of 
execution of the note, but only after demand for payment had been 
made and therefore this action was not barred by the statute of 
limitations. 

It was held in the instant case that plaintiff’s claim, brought 
seventeen years after the date of the execution of ‘the note, was barred 
by the statute of limitations, in that being a note payable on demand, 
due immediately, the statute of limitations runs in favor of the maker 
from the date of its execution. 


Action by L. B. Coleman against the estate of W. E. Page on a note. 
From a judgment for defendant based on the statute of limitations, 
plaintiff appeals. 

Affirmed. 

Willeox, Hardee, Houck & Wallace, of Florence, for appellant. 

G. Badger Baker, of Florence, for respondent. 


FISHBURNE, J.—The action in this case is founded upon the 
following promissory note: 


“*$535.96 Pamlico, S. C. Dee. 6, 1924 
es after date I promise {to pay to L. B. Coleman or order Five 
Hundred Thirty-Five and 96/100 Dollars together with discount before 
and interest after maturity at the rate of 8 per cent per annum, payable 
annually. 
“*Value received. Negotiable and payable at ‘the Farmers & 
Merchants Bank, Pamlico, 8. C. 


““W. E. Page.’’ 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §844. 
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The plaintiff herein presented to the Probate Court of Florence 
County a claim for the allowance of the note against the estate of 
W. E. Page. The defendant pleaded the statute of limitations. The 
note was allowed, and the administratrix appealed to the Circuit Court. 
The lower Court held that the statute of limitations applied; that the 
action was barred, and rendered judgment for the defendant. The only 
question in the case is as to the time when the note matured and the 
statute commenced to run. 

At common law, and under the Negotiable Instruments Act, Section 
6758, 1942 Code, an instrument is payable on demand where no time for 
payment is expressed, unless the circumstances show a different intention. 
Both plaintiff and defendant agree that the note before us is payable 
on demand. They disagree, of course, as to when the cause of action 
accrued, marking ‘the time for the commencement of the running of the 
statute. 

By a series of early decisions in this State, the law is well settled 
that a promissory note payable on demand, with or without interest, 
is due immediately, and that the statute of limitations runs in favor of 
the maker from the date of the execution of the instrument. Harrison 
v. Cammer, 2 McCord’s Law 246, 13 8S. C, L. 246; Wilks v. Robinson, 
3 Rich. Law 182, 37 S. C. L. 182; Smith v. Bythewood, Rice’s Law 245, 
24 8. C. L. 245; 33 Am. Dec. 111. The same rule has been applied to 
due bills. Guignard v. Parr, 4 Rich. Law 184, 38 S. C. L. 184. And 
see Daniel on Negotiable Instruments, 6th Ed., Volume 2, Sections 1211, 
1215; Annotation, 136 Am. St. Rep. 469; 34 Am. Jur., Section 147, 
Page 118; 10 C. J. S., Bills and Notes, § 247, page 743. 


The action on this note was commenced in the Probate Court by 
filing a claim on September 26, 1941—seventeen years after the date 
of the execution of the note. So that it is clear that if the law still 
prevails in this State, in accordance with the precedent long established 
by the foregoing cases, the claim is barred by the statute of limitations, 
and the judgment of the Circuit Court should be affirmed. 


We are referred, however, by counsel for the plaintiff, to the case 
of Nash v. Woodward, 1895, 62 8S, C. 418, 40 S. E. 895, 897, as authority 
to tthe effect that a right of action on a promissory note payable on 
demand does not accrue as of the date of the execution of the note, but 
only after demand for payment has been made, and hence that the action 
in this case is not barred by statute. 


The note sued on in the Nash ease is as follows: 


‘‘Bishopville, 8. C., 
‘*Nov. 27, 792. 
‘‘On demand I promise to pay Mrs. Nancy Woodward Three Hundred 
and Fifty ($350.00) Dollars without interest. 
**J. F. Woodward.’’ 
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The Court, without more, simply said: ‘‘The right of action on ‘his 
note did not accrue until there was a demand, which, it seems, was not 
made during Mrs. Woodward’s lifetime. It was therefore not barred 
‘by the statute of limitations.’’ 

The principle which appears to hei been announced in Nash v. 
Woodward, is in direct antagonism to the law of this State as firmly 
settled by a current of soundly reasoned decisions, commencing as far 
back as Cammer v. Harrison, supra, in 1822, which was later re-affirmed 
in the subsequent cases herein cited—all holding that the cause of action 
accrues on the date of the making of a note payable on demand, and 
consequently the statute runs as from that date. This principle is 
recognized as being correct by the great weight of authority in other 
jurisdictions. See Annotation, 44 A. L. R. 397. 

The Nash case does not purport to question the law as it formerly 
prevailed, nor does it cite the earlier cases; engage in any reasoning, 
or refer to any other authority. It has not since been cited or referred 
to as an authoritative precedent, and was evidently an inadvertence 
on the part of the Court and of the able and learned Judge who wrote 
the opinion. We will not lengthen this opinion by attempting an 
analysis of the Nash-Woodward case, but from an examination of the 
facts and issues made by {the pleadings involved in that case, it is ex- 
tremely doubtful that the point which was passed upon was actually 
necessary to a determination of the case. 

Where conflicting decisions appear to have been made by inadvertence 
or otherwise, and the position of the Court is thereby rendered uncertain, 
the rule of stare decisis does not necessarily apply. In such event, it 
has been held that it is the duty of the Court to follow the decision which 
it conceives is based upon the sounder reasoning, Daughty v. Nothwestern 
R. Co., 92 8. C. 361, 75 S. E. 553; although, generally, the last expression 
of the Court is controlling as against prior opinions. Bruner v. Auto- 
mobile Insurance Company of Hartford, Conn., 165 S. ‘C. 421, 164 8. E. 
134. 

A decision which is to overrule all former precedents and to establish 
a principle never before recognized should either contain some internal 
evidence that the prevailing law is to be overthrown, or else be founded 
upon reasoning far stronger than that comprehended in the previous 
decisions which by implication it would set aside. As pointed out, the 
opinion in Nash v. Woodward does not purport to question the law as 
laid down by the earlier cases; nor is the holding supported by any 
discussion or reasoning at all. Evidently the early decisions referred 
to escaped the attention of the Court. Certainly none of them are cited 
in the briefs of counsel appended to the report of 'the case. 

It is our considered opinion that insofar as the case of Nash v. 
Woodward, supra, conflicts with the principle announced in Cammer 
v. Harrison, supra, Wilks v. Robinson, supra, and Smith v. Bythewood, 
supra, it should be overruled, and it is so ordered. 
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Liability of Bank Where Drawer Makes Notation 
on Check 


Valley National Bank v. American Employers Insurance Co., Supreme 
Court of Arizona, 138 Pac. Rep. (2d) 294 


A bank is not required to take notice of any notation or memo- 
randum on a check appearing on the margin thereof made for the 
convenience or benefit of the maker, with respect to honoring such 
check or so as to restrict the bank’s right to charge the maker’s 
account with the amount thereof. 


A trustee in bankruptcy had a personal account and an account 
as trustee in bankruptcy of a bankrupt with the defendant bank. 
The trustee as such received a check of $111.72 drawn to him as trustee 
and in the upper left-hand corner of the check were the words ‘‘ Re: 
Schelleng’s Bankrupt.’’ The trustee deposited this check in his 
personal account and later withdrew proceeds of check and appro- 
priated proceeds to his own use. Plaintiff surety company which had 
given bond as surety for the trustee as such paid the succeeding 
trustee of said bankrupt estate amount of loss in settlement of claim 
against plaintiff as surety. Plaintiff thereupon sued defendant bank to 
recover amount paid as surety. Defendant admitted its liability as to 
part of the plaintiff’s claim but denied liability as to $111.72. 


It was held that the defendant bank was not liable to plaintiff 
surety company, notwithstanding the notation in the corner of the 
check to the effect that the check pertained to the bankruptcy. 


Action by the American Employers Insurance Company, a corpora- 
tion, against the Valley National Bank to recover an amount paid by 
plaintiff in settlement of certain claims against plaintiff as surety. Judg- 
ment for plaintiff, and defendant appeals. 

Judgment modified. 

Gust, Rosenfeld, Divelbess, Robinette & Coolidge, of Phoenix, for 
appellant. 

Theodore G, McKesson, of Phoenix, for appellee. 


STANFORD, J.—Appellant appeals from a judgment of $400 against 
it in the trial court. The thing actually involved here is the prevention 
by appellant of the establishment of a requirement, or law, and the 
amount involved is only $111.72. 

Facts: The appellant is in the banking business. The appellee, among 
other things, writes surety bonds. Maxwell R. Shephard, who was a 
lawyer, was appointed ‘trustee in bankruptcy of Francis Ronald Schel- 
lenger and he had a personal account as ‘‘M. Shephard”’ and a separate 
account as trustee in bankruptcy with the appellant. Checks written by 
Shephard on the trustee account were required to be countersigned by 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §418. 
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Stanley A. Jerman, the referee in bankruptcy. Appellee wrote a bond 
for Shephard, as trustee. Shephard wrote five checks on funds in his 
trustee account aggregating $304.50 and forged the name of Stanley A. 
Jerman, 

The O’Malley Lumber Company drew a check for $111.72 to Maxwell 
R. Shephard, trustee, on the First Nationay Bank of Arizona at Phoenix, 
and in the upper left-hand corner of jthe check under the printed heading 
of ‘‘ Voucher,’’ ‘‘ Explanation,’’ ‘‘ Amount,’’ were the words, ‘‘Re: Schel- 
leng’s Bankrupt.’’ 

Shephard deposited the O’Malley check in his personal account and 
later withdrew same and appropriated it to his own use. 

The appellee paid the trustee succeeding Shephard $400 in com- 
promise settlement of the claim of $416.22, and became subrogated to the 
right of the bankrupt estate against the appellant. _ 

As to the sum of $304.50, being the aggregate of the five checks where 
the name of Stanley A. Jerman was forged, the appellant herein does not 
deny liability, but because the O’Malley check never became a part of 
the bankruptcy fund; it does deny that liability. 

It is necessary that we dispose first of 'the matter of the endorsement 
by the O’Malley Lumber Company in the upper left-hand corner of the 
check. Banks have been permitting their depositors to make all sorts 
of notations on parts of their checks where the banks are not concerned, 
and it has not only grown into a custom, but a law, that banks generally 
take no notice of the notations made by the drawer of the check as to 
the purpose for which a check is given. This has been done to such an 
extent that many depositors practically keep their books on the face of 
their checks. 

In 9 C. J. 8., Banks and Banking, § 332, alti page 677, under the head- 
ing of ‘‘Memoranda on Checks” is the following: ‘‘Generally the bank 
is not required to take notice of any notation or memorandum on the 
check appearing on the margin thereof made for the convenience or 
benefit of the maker, with respect to honoring such check or so as to 
restrict the bank’s right to charge the maker’s account with the amount 
thereof.’’ 

Many citations are then given, among them being one given by the 
appellant herein, First National Bank v. School District No. 15, 173 
Minn. 383, 217 N. W. 366, 367, 56 A. L. R. 1369, and we quote just a 
line from that decision: ‘‘Such notations on a check, as between drawer 
and drawee, operate only to serve the convenience of the drawer.’’ 

We quote the following from the brief of appellee: ‘‘The bank is 
further charged with notice of the rules and regulations of the bank- 
ruptcy law and is advised of the fact that moneys can only be withdrawn 
from the funds of the trustee in bankruptcy upon the joint signature of 
the trustee and referee.’’ 

And, also, appellee submits from 61 A. L, R. 1404 the following: ‘‘In 
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Fidelity & D. Co. v. Queens County Trust Co., 1919 226 N. Y. 225, 123 
N. E. 370, . . . where a trustee received several checks, some of which 
were payable to him personally and some to him as trustee, and one of 
which had been indorsed to him as ‘Trustee in Bankruptcy for William 
Trist Baily, Bankrupt,’ which checks were deposited in an account main- 
tained by him as trustee, and where subsequently checks were drawn 
upon this account, countersigned by the clerk of a Federal District 
Court, and some of them bearing the notation, ‘In re Wm. Trist Baily,’ 
it was held that the bank in which such account had been maintained was, 
under all circumstances, chargeable with notice that the money deposited 
therein was the propertly of the bankrupt estate, and was accountable to 
the bankrupt estate, where such money had been misappropriated by the 
trustee through withdrawal thereof without authority, and deposit to his 
personal account in the same bank.’’ 

If the check in question had been cashed at the bank on which it was 
drawn, the First National Bank of Arizona, it, of course, would have 
been all right. In that connection we quote from page 263 of 294 F. the 
ease of Commercial Sav. Bank & Trust Co. v. National Surety Co., 6 Cir.: 
‘‘Fenton might have presented this check directly to the Northern 
National Bank, in which these funds were deposited, and that bank 
would have had no right to refuse payment in cash, or to inquire what 
the payee proposed to do with the money... .”’ 

In the case of New Amsterdam Casualty Co. v. Robertson, 129 Or. 
663, 278 P. 963, 64 A. L. R. 1396, we quote the following paragraph from 
page 965 of 278 P.: ‘‘In the instant case, ‘tthe bank knew that the funds 
belonged to school district No. 106. The vital question is: Did it know 
that Robertson, the clerk, in transferring a portion of these funds to his 
personal account, initended to misappropriate them? Did this act, in 
and of itself, constitute notice to the bank of the wrongful diversion of 
public funds? True, the bank should have looked with suspicion upon 
such a transaction; but we are not prepared to say, as a matter of law, 
that it was obliged to make inquiry to ascertain whether the fiduciary 
was violating his trust. To do so would greatly incumber and hinder 
banking institutions in the transaction of legitimate business, by over- 
burdensome restrictions. In the absence of notice to the contrary, the 
bank had the right to assume that Robertson was faithful to his trust.’’ 

From the case of Rogers v. Bankers’ National Bank, 179 Minn. 197, 
229 N. W. 90, 92, submitted by appellant, we quote the following: 

‘* |. , We cannot agree to the contention that when one deposits funds 
in his personal bank account it must be regarded as equivalent to a 
declaration of intent to devote them to his personal ends. , 

‘*All authorities seem to agree that if the trustee cashed the check 
over the counter and misappropriated the money, liability of the bank 
would not follow. (Citing cases.) If they may safely pay him the 
cash, there is little reason to justify a refusal to give him a deposit credit. 
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He may concededly cash the check at the drawee bank and deposit the 
cash in his own bank without imposing liability wpon it for his breach of 
duty. To deposit the check for collection in his own bank is a shorter 
and more modern business-like method of accomplishing the same end 
(the propriety of which we do not consider). and we see no good reason, 
all things considered, for saying that that imposes a greater liability on 
the bank. Some authorities sustain our view in this particular. (Citing 
cases.) Up to this point no conversion has been facilitated. Henderson 
was indorsee in the checks with power to collect them. His power was 
neither increased nor diminished by the form of the deposit. He held 
the legal title of the check whether subject to a trust or free from one. 
The trust and confidence imposed in the fiduciary is that extended to 
him by the one creating the trust or agency. It is not the bank.’’ 

It is a great accommodation for the public to be able to carry a trustee 
account in the banks, but if the depositor had to be quizzed and scru- 
tinized in handling such funds and the bank had to use extreme caution, 
then a deposit of that kind would not be desirable to either the bank 
nor the depositor. Trust accounts are the means of distinguishing the 
individual funds of a depositor from the funds he carries for another. 
Such accounts are to be encouraged. But, by this we do not fail to 
recognize the necessity of a bank to know the law and to guard carefully 
such an account as the one in bankruptcy in this ease. 

Here is a case where the trustee was a lawyer, an ‘‘Arm of the 
Court,’’ and under bond, and in this case he did not deposit in the bank- 
ruptcy account and then withdraw the same, and we are convinced that 
the bank is not liable. 


Title to Checks of Holder in Due Course Cannot 
Be Questioned by Drawer 


Crawford v. Turner, Appellate Court of Illinois, 48 N. E. Rep. (2d) 739 


Where drawer cashes checks issued to drawer’s employees and 
employees indorse them to collector of creditor of the drawer who 
wrongfully procures plaintiff to cash them, the checks are subject 
to the Negotiable Instruments Act, and the maker has burden of 
overcoming presumption that plaintiff is a holder in due course. 

In this case defendants, makers of pay checks issued to employees, 
had employees indorse their individual checks and returned to 
defendants. The employees received cash in payment from defend- 
ants. The defendants then handed the pay checks to a collector 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §660. 
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employed by a creditor of the defendants, in part payment of a bill 
owed the creditor. Later the collector, without authority to do so, 
indorsed the checks to plaintiff and received cash from the plaintiff. 
Subsequently plaintiff presented checks at the bank and payment 
was refused at the request of the defendant makers. Plaintiff brought 
this action against the defendants on the theory that he was a holder 
for value in good faith. 

It was held that plaintiff was a holder in due course whose title 
to checks could not be questioned by defendants. The checks were 
subject to the Negotiable Instruments Act and defendants, as makers, 
had burden of overcoming presumption that plaintiff was a holder 
in due course. 


Action by Frank Crawford against Earl Turner and Betty Turner, 
individually and as a partnership doing business as Taystee Bar B Q, 
on checks drawn by defendants and cashed by plaintiff for another, 
payment of which had been refused. From a judgment for defendants, 
the plaintiff appeals. 

Reversed with a finding of fact for plaintiff for $172.30, and re- 
manded with directions to enter judgment for such amount. 

David F. Silverzweig, of Chicago, for appellant. 

Samuel H. Solomon, of Chicago, for appellees. 


MATCHETT, P. J.—The material facts in this case can hardly be 
said to be in dispute. Defendants conduct a business known as the 
Taystee Bar B Q at 4638 Broadway. Plaintiff conducts a tavern under 
the name of the Pink Poodle at 502 South State Street. In the course 
ot their business defendants purchased meat from a butcher named 
William Kastel, who employed a collector named Williamson. About 
June 15, 1941 Kastel handed to Williamson for collection defendants’ 
bill. He called at defendants’ place of business for payment. The 
defendants paid to the collector part of the bill in cash and for the 
remainder of it gave him eleven checks dated on various dates from 
June 16 to 28, 1941, and delivered by defendants in the first instance 
to divers employees in payment of their wages. Each employee endorsed 
the check which was payable to him or her and handed it back to defend- 
ants and from defendants received cash in payment. These checks, thus 
endorsed, amounted in the aggregate to $172.30. Williamson took the 
checks and cash and visited other customers. He took drinks from time 
to time and became intoxicated. He drove a truck and was involved 
in an accident, which damaged it. II] luck seemed to follow him. He 
met a woman. They went together to a hotel for the evening. When 
he awoke in the morning his guest, his money and his pants had dis- 
appeared. He procured from a bell boy the necessary but ill-fitting 
garment and went to plaintiff’s tavern, where he arrived at about 2 
o’clock in the afternoon. He recited his ill luck to plaintiff, who at his 
request cashed some of the checks which Williamson there indorsed. 
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Some days thereafter Williamson returned, and the bartender, by direc- 
tion of plaintiff, cashed the remainder. Plaintiff explains that he had 
known Williamson for some time and supposed him to be the owner of 
the checks and of the meat business. Williamson was not the owner 
of the checks. He had possession but not title. He did not have author- 
ity to indorse. When plaintiff presented the checks at the bank, payment 
was refused by direction of the defendant makers. 


Plaintiff sued on the theory that he was a bona fide holder for value, 
in good faith. The defendants denied this. Plaintiff questioned the 
right of defendants to interpose the defense of defective title, which he 
asserts could only be raised by a third party. A jury was waived; the 
issues tried by the court. There was a finding for defendants and 
plaintiff appeals, 

Plaintiff’s brief expresses doubt whether the Negotiable Instruments 
Act, Ill. Rev. Stat. 1941, ¢. 98, §§ 72-79, is applicable. We hold several 
sections of it (namely, Sections 52, 53, 54, 55, 56, 57, 58 and 59) are 
applicable and that Section 59 is controlling and decisive. It is: ‘‘ Every 
holder is deemed prima facie to be a holder in due course; but when it 
is shown that the title of any person who has negotiated the instrument 
was defective, the burden is on the holder to prove that he or some person 
under whom he claims acquired the title as a holder in due course. But 
the last mentioned rule does not apply in favor of a party who became 
bound on the instrument prior to the acquisition of such defective title.’’ 


In Balch v. English, 261 Ill. App. 29, the makers of notes and bonds 
undertook to interpose the defense that the instruments were the 
property of a third party from whose possession the notes and bonds 
had been stolen. The court said that defense might be available in a 
suit to which the third person (a candy company) was a party, but 
‘‘eannot be relied upon by the defendants in the instant case.”’ 

In Woodlawn Trust & Savings Bank v. Donaho, 239 Ill. App. 158, 
the Third Division of this court, in a case where plaintiff had taken 
title through a forged endorsement, analyzing Section 59, pointed out 
that the last sentence constitutes an exception to an exception and held 
that since the defendant was liable on the instrument prior to the 
acquisition of the defective title the defense could not be interposed. 
See also Sherman State Bank v. Smith, 244 Ill. App. 171. 

Consistent with these cases is Clarke v. Newton, 235 Ill. 530, 85 N. E. 
747. Defendants rely on Bell v. McDonald, 308 Ill. 329, 189 N. E. 613. 
That case is distinguishable by the fact that the fraud there was in 
obtaining the execution of the note sued on and the exception to the 
exception in Section 59 was therefore not applicable. As a matter of. 
fact, this section was not there considered. Moreover, there was evidence 
of actual notice in that case. 

Brannan’s Negotiable Instruments Law, 6th Ed., Section 59, page 
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717, points out that the last sentence of § 59 is omitted from the English 
Act, B. E. A. 8. 30 (2), at page 741 the author says: 


‘‘In Parsons v. Utica Cement Co., 80 Conn. 58, 66 A. 1024, the court 
appears to have overlooked the last sentence of § 59 and held that where 
the plaintiff acquired the instrument from a prior holder, who had 
obtained it fraudulently and without consideration from the rightful 
owner, the burden was on the plaintiff to prove that he was a holder in 
due course, although defendant, the maker, had no defense of its own 
to the instrument. The last clause of § 59 was intended to codify the 
contrary case of Kinney v. Kruse, 28 Wis. 183. See Crawford Negotiable 
Instruments Law, 3d Ed. 79 n. (¢), 4th Ed. 117. 

‘* After the second trial of Parsons v. Utica Cement Co., 82 Conn. 333, 
73 A. 785 [135 Am. St. Rep. 278], the court discovered that the in- 
strument had been made and delivered prior to the taking effect of the 
Negotiable Instruments Law, and deciding the case according to the 
pre-existing law, the court declined to follow Kinney v. Kruse, saying 
that it is opposed to the strong current of authority. Sed quaere unless 
the rightful owner has notified the maker not to pay. See Prouty v. 
Roberts, 6 Cush. [Mass.] 19 [52 Am. Dec. 761] ; Carrier v. Sears, 4 Allen 
[Mass.] 336, [81 Am. Dec. 707] ; Merchants’ Exch. Bank v. New Bruns- 
wick Savings Institution, 33 N. J. L. 170; Brown v. Penfield, 36 N. Y. 
473; Houghton v. MeAuliff, 26 How. Prac. 270.’’ 


Applying the last sentence of Section 59 of the statute to the facts of 


this case, we hold the burden of proof is here cast on defendants to 
overcome the prima facie presumption in favor of the plaintiff. Further- 
more, on the facts, we also hold there is no proof sufficient to overcome 
that presumption. Williamson testified for defendants. He did not 
deny he received cash from plaintiff for the face amount of the checks. 
His testimony is to the effect that he became so drunk he did not know 
what happened. His evidence on this point is obviously untrue in so 
far as the negotiation of these checks is concerned. The endorsements 
of the checks are in his own handwriting, and these endorsements do not 
indicate incompetency of the writer at the time he wrote. Indeed, on 
one of the checks Williamson also wrote his Chicago address. One of 
the checks was dated June 18, another June 28, 1941. The other checks 
were dated June 16, 1941. The evidence indicates it was on the latter 
date Williamson received the checks and began his drunken spree. There 
is no evidence that his incompetency continued up to June 28, 1941. 
On the contrary, the evidence all shows he had recovered before that time. 
On the other hand, the evidence shows that the checks were not all cashed 
at the same time. We hold as a matter of fact and law, under the 
evidence plaintiff is entitled to recover, and that under the facts, as a 
matter of Jaw, defendants are without standing to question plaintiff’s 
title. Brannan on Negotiable Instruments, 6th Ed., § 59, p. 471; Kinney 
v. Kruse, 28 Wis. 183; Parsons v. Utica Cement Co., 82 Conn. 333, 73 A. 
785, 135 Am, St. Rep. 278; Daniel on Negotiable Instruments, vol. 2, 
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§ 955, p. 1030; Farmers State Bank of Dickinson v. Koffler, 60 N. D. 11, 
232 N. W. 307, and annotation thereof 70 A. L. R. 1228. 

The judgment will be reversed with a finding of fact that plaintiff 
is the owner of these checks and that there is due to him the sum of 
$172.30. The judgment will be reversed and the causes remanded to 
the trial court with directions to enter judgment in favor of: plaintiff 
for that amount. 


Statutory Provision Relative to Bank Entries Made 
with Intent to Deceive Bank Examiners 


United States v. DiGenova, United States Circuit Court of Appeals, 
Third Circuit, 134 Fed. Rep. (2d) 466 


Where defendant was charged with having made false entries in 
records of bank insured by Federal Deposit Insurance Corporation 
with intent to deceive officers of bank and indictment did not charge 
intent to deceive the bank examiners, the trial judge instructing jury 
that evidence established that there was no intent to deceive the bank 
or directors thereof improperly instructed jury that question re- 
mained whether there was any intent to deceive bank examiners. 

Defendant’s nephew carried an account in a bank under an 
assumed name. On several occasions, defendant’s nephew using the 
assumed name obtained loans at the bank. The loans were intended 
for the use of the defendant, a director and officer of the bank, to 
whose credit the proceeds were transferred. The directors and officers 
of the bank, all members of the defendant’s family, approved the 
loans with full knowledge of all these facts. The bank involved was 
a member of the Federal Deposit Insurance Corporation. The 
defendant was charged with having violated a federal statute in that 
he allegedly made false entries in the records of the bank with the 
intent to deceive the officers of the bank. The defendant was tried 
in the district court and the trial judge instructed the jury that the 
evidence established as a fact that the officers had knowledge and 
were not deceived and that there was no intent by the defendant to 
deceive the directors of the bank. The trial judge however instructed 
the jury that there remained the question, for the jury to decide, as 
to whether there was any intent by the defendant to deceive the bank 
examiners. 3 

On appeal, it was held that the trial judge upon the evidence had 
properly instructed the jury concerning the fact that there was no 
intent on the part of the defendant to deceive the officers of the 
bank. The trial judge therefore should have directed a verdict for 
the defendant. The trial judge, however, erred in leaving for the 
jury to decide, the question of whether the defendant was guilty of 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §1133. 
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deceiving the bank examiners, inasmuch as this charge had not been 
made against the defendant in the indictment upon which he was 
tried. 


Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania; George A. Welsh, Judge. 

Michael Di Genova was convicted of violating 12 U. S. C. A. § 592, 
and he appeals. Reversed and remanded for a new trial. 

William F. Quinlan, of Philadelphia, Pa. (A. Archer Cross, of 
Philadelphia, Pa., on the brief), for appellant. 

Francis W. Sullivan, of Philadelphia, Pa. (Gerald A. Gleeson, U. S. 
Atty., of Philadelphia, Pa., on the brief), for appellee. 

Before Maris, Jones, and Goodrich, Circuit Judges. 


MARIS, C. J.—The defendant was tried in the district court for a 
violation of the provisions of Revised Statutes § 5209, as amended, 
12 U.S. C. A. § 592. That statute provides, insofar as herein pertinent, 
that: ‘‘ Any officer, director, agent, or employee of any .. . insured bank 
... who embezzles ... any of the moneys, funds, or eredits of such... 
insured bank, or . .. who makes any false entry in any book, report, or 
statement of such . . . insured bank, with intent in any case to injure 
or defraud such ... insured bank . . . or to deceive any officer of such 

. insured bank, or the Comptroller of the Currency, or the Federal 


Deposit Insurance Corporation, or any agent or examiner appointed to 
examine the affairs of such . . . insured bank . . .” shall be guilty of a 
misdemeanor, 


The defendant was charged with having violated this statute in that 
he made false entries in the records of The Banca D’Italia and Trust 
Company of Philadelphia, Pennsylvania, with intent to deceive the 
officers of the bank.t The indictment did not charge an intent to deceive 
the Comptroller of the Currency, the Federal Deposit Insurance Cor- 
poration or any agent or examiner appointed to examine the affairs of 
the bank.. The bank is a member of the Federal Deposit Insurance Cor- 
poration. The defendant was an officer and director of the bank. The 
issues tendered by the indictment were whether the entries were in fact 
false and whether the defendant intended to deceive the officers of the 
bank in the making of such entries. 

The evidence was that the defendant’s nephew, Alexander Vernacchio, 
carried an account in the bank under the assumed name, Salvatore Morso, 
that upon several occasions Vernacchio, using the alias Salvatore Morso, 
or Alexander Morso, made loans at the bank which were intended for 
the use of the defendant to whose credit the proeeeds were transferred, 


*Two counts of the indictment charged that the defendant embezzled bank funds. 
The government presented no evidence to support these ¢ounts and the trial court 
directed a verdict for the defendant as to them. They ate, therefore, not involved 
in this appeal. 
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and that the directors and officers of the bank, all members of the 
defendant’s family, approved the loans with full knowledge of all these 
facts. 

Such being the evidence, the trial judge charged the jury ‘‘When 
the loan went through the bank, the bank was solvent, and the bank was 
not injured, and it was admitted that the directors of the bank had no 
eomplaint to make at all—they were not deceived. That admission we 
must take as a fact. In fact, you must assume as a fact that the bank 
was not deceived, and if the board of directors knew about this then 
there was no intent to deceive the bank.’’ 

The trial judge thus instructed the jury that the evidence established 
as a fact that the officers had knowledge and were not deceived and that 
there was no intent by the defendant to deceive the directors or the bank. 
Since this was the only issue as to intent tendered by the indictment, 
and since intent was a necessary element of the crime, it is obvious that 
the defendant’s request for a directed verdict of not guilty should have 
been granted. 

Instead of directing a verdict, however, the trial judge went on to 
charge: ‘‘Now, the question remains whether there was any intent to 
deceive the bank examiner. The law says that if you do it with intent 
to deceive the bank examiners or deceive the bank, it is a criminal offense. 
The question of deception of the directors of the bank and any injury 
to the bank is out, ‘because the directors say that they knew all about 
it, and that has not been denied.’’ This was followed by an extended 
discussion of the problems which confront bank examiners and the need 
for veracity of bank records. The trial judge then said: ‘‘Was this 
fictitious name used as a smoke screen to damage the bank and conceal 
some improper defaleation or wrongdoing on the part of the defendant? 
... It is upon that narrow question that I let the case go to the jury.”’ 
Upon these instructions the jury found the defendant guilty. 

Just what the issue was which the trial judge thus submitted to the 
jury is not entirely clear. It is apparent, however, that it involved a 
charge—deception of bank examiners—which had not been made against 
the defendant in the indictment upon which he was being tried. It was, 
therefore, not an issue in the case and deliberation by the jury upon it 
was wholly useless and inappropriate. 

The record in this case compels one final observation. Since the trial 
judge properly concluded that the evidence could not sustain a finding 
that the defendant intended to deceive the officers of the bank it was 
clearly his duty in the exercise of his judicial function to direct a 
verdict for the defendant.” Instead he apparently sought to shift the 


* France v. United States, 1896, 164 U. S. 676, 681, 17 S. Ct. 219, 41 L. Ed. 595; 
Mickle v, United States, 8 Cir., 1907, 157 F. 229; Duff v. United States, 4 Cir., 1911, 
185 F. 101. . 
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responsibility for such a verdict to the jury for he said to them in his 
charge : ‘‘Members of the jury, what I am saying now, and I am weighing 
every word I say, and being very sensitive of your responsibilities, and 
because I am extremely sensitive of your responsibilities, because of that, 
I am letting you decide this case. If I had been less sensitive I probably 
would have gone further and would have had to decide that, as a matter 
of legal requirement, there was no guilt in this man. But, there is 
enough in this case to make me feel easier in the discharge of my duty 
if I submitted this question to you, because you are twelve and I am 
only one.’’ This refusal by the trial judge to assume his responsibility 
to declare the law applicable to the facts of the case was not merely an 
error which made possible a conviction where there was no evidence to 
support the charge but in addition was an abdication by the trial judge 
of his judicial function which this court may neither ignore nor condone. 


Check Payable to Specified Decedent’s Estate Not 
Bearer Paper 


Bacher v. City National Bank of Philadelphia, Supreme Court of — 


Pennsylvania, 31 Atl. Rep. (2d) 725 


Where a drawer of a check makes it payable to a specified dece- 
dent’s estate and does not intend that check be payable to bearer, 
the check is not payable to the order of a fictitious person and is 
not payable to bearer under the Negotiable Instruments Law. 

Plaintiff, administratrix of decedent’s estate, authorized her 
attorney by a written power of attorney to collect any and 
all moneys due the decedent’s estate, and to indorse any 
and all checks payable to plaintiff as administratrix of said 
estate and to deposit the funds so collected in his attorney’s 
account. A building and loan association indebted to decedent 
in the sum of $3,051, issued two checks in payment of said sum 
of $1,521 and $1,530 respectively; both checks were made pay- 
able to the order of ‘‘Estate of Anna Hoffman’’ (the decedent’s 
estate). Plaintiff’s attorney, upon receipt of these checks, without 
knowledge of the plaintiff, indorsed each of them as follows: ‘‘ Estate 
of Anna Hoffman, Wm. J. Ballen, Attorney’’ and deposited them 
in his personal account with the defendant bank. The checks were 
collected in due course from the drawee bank, the proceeds being 
paid out by defendant bank on personal checks of plaintiff’s attorney. 
Plaintiff never received any of the money. Plaintiff brought this 
action against defendant bank to recover the amount of: checks with 
interest. The lower court found for the plaintiff for the amount 
of $3,530.21 and defendant appealed. 

Defendant contended as a defense to plaintiff’s suit that the payee 
named in the checks was fictitious and not a person, and therefore 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 81204. 
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checks were payable to bearer, and also that plaintiff’s attorney was 
a fiduciary and the defendant bank under the provisions of the 
Uniform Fiduciaries Act was not bound to inquire whether plaintiff 
was committing a breach of trust in depositing the checks in his 
personal account. 

It was held that in determining whether the checks, to the 
knowledge of the drawer, were payable to the order of a fictitious 
or non-existing person so that instrument would be payable to bearer, 
the guiding consideration was the intent of the drawer. In the 
instant case the drawer executed the checks payable to a particular 
decedent’s estate and therefore did not intend such checks to be 
payable to a fictitious person and were not payable to bearer under 
the Negotiable Instruments Law. As to the second contention of the 
defendant ‘bank relative to its duty to inquire whether plaintiff’s 
attorney, as a fiduciary, was committing a breach of trust in deposit- 
ing the checks in his personal account, the court stated that inasmuch 
as the pleadings did not throw any light on the question as to when 
the defendant bank first acquired knowledge of the authorization of 
plaintiff’s attorney to deposit checks, such fact was required to be 
determined by a jury and the lower court erred in entering judgment 
for the plaintiff. 


Action by Clara Bacher, as administratrix of the estate of Anna 
Hoffman, deceased, against the City National Bank of Philadelphia 
to recover amount of checks collected by defendant. Judgment for 


plaintiff for $3,530.21, and defendant appeals. 

Reversed with a procedendo. 

Joseph W. Henderson, George M. Brodhead, Jr., and Rawle & 
Henderson, all of Philadelphia, for appellant. 

John J. Gain and Henry A. Craig, both of Philadelphia, for appellee. 


HORACE STERN, J—On pleadings consisting of a statement of 
claim, a stipulation of counsel, affidavit of defense, amended affidavit 
of defense, and a second stipulation of counsel, the court below entered 
judgment in favor of plaintiff. 

A building and loan association was indebted in the sum of $3,051 
to one Anna Hoffman. She died in December, 1939, and plaintiff, on 
January 29, 1940, became administratrix of her estate. William J. 
Ballen, a member of the bar, was employed by plaintiff as her attorney. 
He received from her a written power of attorney dated January 31, 
1940, which authorized, directed and empowered him ‘‘to collect any 
and all moneys due the said estate, and to indorse any and all checks 
payable to me as administratrix of the said estate, and to deposit the 
funds so collected in his attorney’s account.’’ The building and loan 
association, in payment of its debt, executed two checks, one for $1,521 
dated February 20, 1940, the other for $1,530 dated April 16, 1940, 
each payable to the order of ‘‘ Estate of Anna Hoffman.’’ When these 
checks were received, Ballen, without the knowledge of plaintiff, indorsed 
each of them: 
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‘‘Estate of Anna Hoffman 
‘“‘Wm J Ballen 
‘* Attorney’’ 


and deposited them in his personal account with defendant bank. They 
were collected in due course from the drawee bank, the proceeds were 
paid out by defendant on Ballen’s personal checks, and plaintiff has 
never received any of the money. ° 
The present suit is to recover the amount of the checks with interest. 
A twofold defense is offered: First, that the payee named in the checks 
was ‘‘fictitious’’ and not a person, and therefore the checks were payable 
to bearer ; second, that Ballen was a fiduciary and defendant bank, under 
the provisions of the Uniform Fiduciaries Act, was not bound to inquire 
whether he was committing a breach of trust in depositing the checks 
in his personal account. 
Section 9 of the Negotiable Instruments Law of 1901, P. L. 194, 

56 P. S. § 14, provides that: ‘‘The instrument is payable to bearer : 

. . 3. When it is payable to the order of a fictitious or non-existing 
person, and such fact was known to the person making it so payable; 
or 4. When the name of the payee does not purport to be the name of 
any person.’’ In Hansen v. Northwestern National Bank of Minneapolis, 
175 Minn. 453, 221 N, W. 873, 60 A. L. R. 605, it was held, by a divided 
court, that a certificate of deposit payable to a decedent’s estate was 
payable to bearer, because it did not designate as payee a name purport- 
ing to be that of a person. There are other decisions to the same effect. 
On the other hand, there are authorities holding that a note payable to 
the estate of a deceased person sufficiently designates the payee to enable 
the legal representative of the estate to maintain an action thereon.? 
While there is apparently no precedent in Pennsylvania, we have re- 
peatedly stated that in cases arising under this section of the Negotiable 
Instruments Law the guiding consideration is the intent of the drawer 
of the instrument in inserting the name of the payee: Snyder v. Corn 
Exchange National Bank, 221 Pa. 599, 606, 607, 70 A. 876, 878, 879, 128 
Am. St. Rep. 780; National Union Fire Insurance Co, v. Mellon National 
Bank, 276 Pa. 212, 218, 219, 119 A. 910, 912, 913; Commonwealth v. 
Globe Indemnity Co., 323 Pa. 261, 266, 270, 185 A. 796, 798, 800. It is 
certain that the checks in the present instance were not intended by the 
building and loan association to be payable to bearer. While it is: true 


1 Kluczny v. Matz, 187 Minn. 93, 244 N. W. 407; In re Ziegenhein, Mo. App.,. 
187 S. W. 893, 895; Lewisohn v. Kent & Stanley Co., 87 Hun 257, 33 N. Y. S. 826; 
Scott v. Parker, City Ct., 5 N. Y. S. 753; see, also, Lyon v. Marshall, 11 Barb., N. Y., 
241; Tittle v. Thomas, 30 Miss. 122, 64 Am. Dec. 154. 


? Shaw v. Smith, 150 Mass. 166, 22 N. E. 887, 6 L. R. A. 348; Peltier v. Babil'ion,, 
45 Mich. 384, 8 N. W. 99; McKinney v. Harter, 7 Blackf., Ind., 385, 43 Am. Dec.. 
96; Stern v. Bichberg, 83 Ill. App. 442; Hendricks v. Thornton, 45 Ala. 299; 
Holmes v. Dunning, 101 Fla. 55, 133 So. 557. 
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from a strictly literal standpoint that the estate of a decedent cannot 
be said to be a name purporting to be that of a person, it is obvious 
that the words ‘‘Estate of Anna Hoffman’’ were used merely as an 
abbreviated designation of the payee intended, and if the full appellation 
had been employed, namely, ‘‘Administratrix of the Estate of Anna 
Hoffman, Deceased,’’ no question would have arisen under section 9 
of the Negotiable Instruments Law, not only because the identity of the 
payee would thereby have been established, but because of the express 
provision of section 8, 56 P. S. §§ 11, 12, that ‘‘The instrument .. . may 
be drawn payable to the order of: . . . 6. The holder of an office for the 
time being.’’ In legal and non-legal circles alike it is so common to 
personify the estate of a deceased person and to use the term ‘‘estate’’ 
when what is really meant is the legal representative of the estate, that 
it would be the height of legalism to say that because of the use of the 
abbreviated form there was no person intended as payee who could 
indorse the instrument and it therefore became, under the terms of the 
statute, an instrument payable to bearer.* 


Section 9 of the Uniform Fiduciaries Act of-1923, P. L. 468, 20 P. S. 
§ 3393, provides that: ‘‘If a fiduciary makes a deposit in a bank to his 
personal credit of checks . . . payable to his principal and indorsed by 
him, if he is empowered to indorse such checks; . . . the bank receiving 
such deposit is not bound to inquire whether the fiduciary is committing 
thereby a breach of his obligation as fiduciary, and the bank is authorized 
to pay the amount of the deposit, or any part thereof, upon the personal 
check of the fiduciary, without being liable to the principal, unless the 
bank receives the deposit or pays the check with actual knowledge that 
the fiduciary is committing a breach of his obligation as fiduciary in 
making such deposit or in drawing such check or with knowledge of such 
facts that its action in receiving the deposit or paying the check amounts 
to bad faith.’’ Section 1, 20 P. S. § 3311, defines ‘‘fiduciary”’ as inelud- 
ing an ‘‘agent.’’ The term as thus used is obviously more comprehensive 
than when confined to its purely technical meaning. However, the 
result in the present case is the same whether the facts be judged by 
common-law principles or by the provisions of the statute. In Safe- 
Deposit & Trust Company v. Diamond National Bank, 194 Pa. 334, 44 A. 
1064, it was held that, where checks were made payable to the ad- 
ministrator of a decedent’s estate and he indorsed them as administrator 
and deposited them in his personal account in a bank, the fund was 
subject to be drawn out upon his personal checks and the bank was not 
liable for the loss occasioned by his misappropriation of the money. The 


*In 14 Harvard L. Rev. 442, 443, n. 3, Professor Ames characterizes as a “start- 
ling suggestion” Judge Brewster’s remark (in 10 Yale L. J. 84, 89) that a note 
payable to the order of the estate of a deceased person is payable to bearer by force 
of section 9 of the Negotiable Instruments Law. 





THE BANKING LAW JOURNAL 663 


theory of the decision was that, since he was entitled to indorse’ the 
checks, the bank, in the absence of any knowledge to the contrary, was 
justified in assuming that he was not committing a breach of his obliga- 
tion by depositing the checks in his personal account, but that he would 
duly account for the proceeds. So, under section 9 of the act, it is 
provided that, unless the bank has actual knowledge that the fiduciary 
is committing a breach of his obligation as fiduciary, it is justified, if the 
fiduciary is empowered to indorse checks payable to his principal, in 
accepting them as a deposit to his personal credit. 

It does not appear in the pleadings in the present case whether 
defendant bank had actual knowledge that a written power of attorney 
existed and that one of its provisions was that Ballen should deposit 
the checks in his attorney’s account. When it accepted the deposit to 
Ballen’s personal credit the only risk it took, in the absence of such 
knowledge, was that Ballen might not have been authorized to indorse 
the checks; if no such authorization had existed, the bank clearly would 
have been liable for paying out funds on the basis of an unauthorized 
indorsement of the payee’s name. But Ballen did have the power to 
indorse, and if the bank did not actually know that he had been directed 
to deposit the checks in his attorney’s account it would not be liable 
because of his violation of this instruction and his misappropriation of 
the funds after receiving them upon his authorized indorsement ; it was 
not under a duty to investigate whether he was committing a breach 
of his obligation as fiduciary in depositing the checks to his personal 
eredit. If, on the other band, the bank saw the letter of attorney, or 
otherwise had actual knowledge of the directions it contained, at or 
before the time it received the deposit or made payments thereout on 
Ballen’s personal checks, plaintiff would be entitled to recover. The 
difficulty is, as already indicated, that the pleadings throw no light on 
the question as to when the bank first acquired knowledge of the pro- 
visions of that document, and, as a summary judgment should not be 
granted except in clear cases (Koehring Company v. Ventresca, 334 Pa. 
566, 6 A. 2d 297), it becomes necessary to have this controlling fact 
determined by a jury. 

The judgment is reversed with a procedendo. 


MAXEY, C. J. (coneurring)—Justice DREW correctly states in the 
dissenting opinion the applicable law in this case as follows: ‘‘Before 
the bank may bring itself within the statutory protection, two conditions 
must be fulfilled: (1) the fiduciary must be empowered to endorse; and 
(2) there must be an absence of knowledge on the part of the bank of 
any fact which would make it guilty of bad faith.’’ He adds: ‘‘Neither 
of these conditions has been met in the instant case.’’ I think both 
conditions have been met. Ballen, the attorney, did have written 
authority from the administratrix ‘‘to collect any and all moneys due 
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the said estate, and to endorse any and all checks payable to... 
administratrix .. . and to deposit the funds so collected in his attorney’s 
account. These three things Ballen was authorized to do were in the 
disjunctive. As far as the bank was concerned, Ballen’s authority to 
endorse was not conditioned upon his depositing the funds so collected 
in his attorney account. His failure so to deposit was a breach of his 
trust, but the bank was protected in accepting the endorsement by the 
second thing authorized in his letter of attorney, to wit: “‘to indorse 
any and all checks.’’ What he did with the funds he collected by the 
authorized endorsement was of no legal moment to the bank unless it had 
‘‘actual knowledge that the fiduciary’’ was ‘‘committing a breach of 
his obligation as fiduciary in making such deposit’’ in his personal 
account. See Sec. 9 of the Uniform Fiduciaries Act of 1923, P. L. 468, 
20 P.S. § 3393. 

The issue then narrows itself to this: Did the fact that Ballen de- 
posited the endorsed checks in his personal account with defendant bank 
give the bank ‘‘actual knowledge’’ within the meaning of Sec. 9 of the 
Fiduciaries Act, 20 P. S. § 3393, supra, that the fiduciary was committing 
a breach of his obligation as fiduciary? My answer to this question 
is ‘‘no.’’ We so held in Safe-Deposit & Trust Co. v. Diamond National 
Bank, 194 Pa, 334, 44 A. 1064, where an administrator endorsed ‘‘ checks 
for the estate,’’ deposited them in his individual account and subse- 
quently checked out the proceeds for the private purposes and never 
made restitution. In holding the bank not liable for the resulting loss 
to the estate, we said: The administrator ‘‘had the undoubted right 
to draw the money; and, if he chose to thereupon deposit the money thus 
received to the credit of his own account, he had a perfect right to do so. 
What he did do was nothing more than the equivalent of such action 
on his part. The money, having gone into his own account, was subject 
to be drawn out upon his personal checks, which the bank could not 
refuse to pay. The question is entirely different from the one which 
would arise if, after the deposit was made, it was claimed as money 
of the trust, and the bank was notified of the claim before it was paid; 
but that is not this case.’’ 


In a substantially similar case Whiting v. Hudson Trust Co., 234 
N. Y. 394, 138 N. E. 33, 34, 25 A. L. R. 1470, the New York Court 
of Appeals held: ‘‘Where an executor deposited estate funds in his 
‘special’ personal account in a trust company, and thereafter converted 
them to his personal use, the trust company was not liable as a party 
to the wrong, the executor being legally entitled to deposit trust funds 
to his personal account.’’ Speaking for the Court, Judge Cardozo said: 
“*The defendant [bank] did not become a party to a wrong in crediting 
these checks [drawn to himself as trustee] to its depositor’s personal 
account. ... What it did was to accept the check for the use of the 
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depositor upon an agreement that the proceeds should be subject to his 
order. When the order was given and the money disbursed, the situation 
was the same as if cash had been delivered for safekeeping and after- 
wards returned. In such a situation, the defendant is to be held liable, 
if at all, only upon a showing that by the form of the account it has 
facilitated a conversion and made itself, in so doing, a party to a tort.’’ 

In the case of Bischoff v, Yorkville Bank, 218 N. Y. 106, 112 N. E. 
759, 761, L. R. A. 1916F, 1059, the Court of Appeals of New York held 
that a fiduciary may legally deposit the trust funds in a bank to his 
individual account and credit. The bank has the right to assume that 
the fiduciary will apply the funds to their proper purposes under the 
trust, and does not become privy to a misappropriation by merely paying 
or honoring the checks of a depositor drawn upon his individual account 
in which there are, to the knowledge of the bank, credits created by 
deposits of trust funds. But its participation in a diversion of such 
funds may result from either acquiring an advantage or benefit directly 
through or from the diversion, or joining in a diversion, in which it was 
not interested, with actual notice or knowledge that the diversion was 
intended or was being executed, and thereby becoming privy to it. In 
that case Judge Collin, speaking for the Court, said: ‘‘A bank does not 
ibecome privy to a misappropriation by merely paying or honoring the 
checks of a depositor drawn upon his individual account in which there 
are, in the knowledge of the bank, credits created by deposits of trust 
funds. . The law does not require the bank, under such facts, to assume 
the hazard of correctly reading in each check the purpose of the drawer, 
or, being ignorant of the purpose, to dishonor the check. The presump- 
tion is, and after the deposits are made remains until annulled by ade- 
quate notice or knowledge, that the depositor would preserve or lawfully 
apply the trust funds. ... A fiduciary may legally deposit the trust 
funds in a bank to his individual account and credit. Knowledge on 
the part of the bank of the nature of the funds received and credited 
does not affect the character of the act. The bank has the right to 
presume that the fiduciary will apply the funds to their proper purposes 
under the trust.’’ 

In the case of Allen v. Puritan Trust Co., 211 Mass. 409, 97 N. E. 916, 
L. R. A. 1915C, 518, the Supreme Judicial Court of Massachusetts held 
that a bank is not liable for loss to an estate through the transfer of the 
funds by the administrator to his individual account, if it has no notice 
that the transfer was for the purpose of effecting a misappropriation of 
the funds. In a footnote to this report in L. R. A. 1915C, appears this 
statement: ‘‘There are three ways in which a-bank may incur liability 
and be compelled to make good deposits that have been misappropriated 
by the fiduciary: (1) By a violation on its part of the contract, express 
or implied, between it and the owner of the fund. ... (2) By appro- 
priating the fund, either with or without the fiduciary’s consent, to the 
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payment of the latter’s debt to the bank. ... (3) By assisting the 
fiduciary to accomplish the misappropriation, the bank having knowl- 
edge, actual or constructive, that the fraud is being or about to be per- 
petrated by the fiduciary.”’ 

Sec. 9 of the Fiduciaries Act of 1923, supra, makes it necessary that 
in order to hold a bank liable under circumstances like those here present 
it would have to be shown that the bank had ‘‘actual knowledge that 
the fiduciary is committing a breach of his obligation as fiduciary in 
making such deposit?’ or that the bank had ‘‘knowledge of such facts 
that its action in receiving the deposit or paying the check amounts to 
bad faith.’’ The bank had no such actual knowledge and it cannot 
be convicted of ‘‘bad faith” unless it knew when it cashed these checks 
that it was Ballen’s duty under his power of attorney ‘‘to deposit the 
funds so collected in his attorney’s account.’’ On this record it cannot 
be determined when the bank knew this. Therefore a trial is necessary 
to establish this controlling fact. If the defendant bank knew when it 
cashed these checks and permitted Ballen to deposit the proceeds in his 
personal account in that bank, that he was thereby committing a breach 
of trust, it was privy to this fraud and liable in the action. If it did not 
have this knowledge at that time it cannot be convicted of bad faith and 
no recovery against it should be permitted. 

We may concede in this case that the nature of the endorsement we 
have here ‘‘should have placed any intelligent and careful banker upon 
notice’’* (as alleged), and that the action of the bank in not demanding 
Ballen’s letter of attorney, which would have revealed to it his duty to 
deposit the proceeds of these checks in his attorney’s account, was negli- 
gence, but a finding of the bank’s negligence will not in this action 
sustain a recovery against it. A recovery can be had only if the facts 
which may later be established show that the bank was privy to Ballen’s 
fraud. Up to this point no such showing is made. 

I agree that the judgment of the court below should be reversed with 
a procedendo. 


DREW, J. (dissesting)—The checks payable to the Estate of Anna 
Hoffman, were, as the majority correctly states, clearly not bearer instru- 
ments, but were payable to the legal representative of decedent. The 
payee was the administratrix of the estate, the present plaintiff, and 
. the checks could be negotiated only after endorsement by her (Negotiable 
Instruments Law of May 16, 1901, P. L. 194, Sees. 30, 191, 56 P. S. §§ 


4 While the deposit by an agent or fiduciary, of paper drawn by him in his 
representative capacity, for credit to his individual account, might, along with other 
circumstances, be sufficient to charge the depository bank with notice of misappro- 
priation by the agent or fiduciary, it seems to be settled that. without additional 
circumstances, it will ‘not constitute such notice. (Citing cases.) 57 A. L. R. 925. 
See also Empire Trust Co. v. Cahan, 274 U. S. 473, 47 S. Ct. 661, 71 L. Ed. 1158, 
opinion by Justice Holmes. 
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81, 492), or by her duly authorized agent (Sec. 19, 56 P. S. § 24). 
She had made William J. Ballen her agent under written power of 
attorney to endorse checks payable to her as administratrix and to 
deposit the proceeds in his attorney’s account. The undoubted purpose 
of this authorization was to enable Ballen to collect moneys due the 
estate and deposit them under a fiduciary label. His right to negotiate 
such checks was not absolute, but was conditioned upon his depositing 
the proceeds in his attorney’s account. Letters of attorney are to be 
construed strictly, and when special powers are given, they are not to be 
enlarged unless clearly so intended: Culbertson v. Cook, 308 Pa. 557, 
562, 162 A. 803; Schenker v. Indemnity Ins. Co. of N. A., 340 Pa. 81, 
84, 16 A. 2d 304, Ballen, however, endorsed the checks in question and 
deposited them to his personal credit, which he was without any authority 
to do. 


Section 23 of the Negotiable Instruments Law, 56 P. S. § 28, provides 
that a signature which is forged or made without the authority of the 
person whose signature it purports to be is wholly inoperative.5 An 
unauthorized endorsement is in legal effect the same as a forgery (Knox- 
ville Water Co. v. Bank, 123 Tenn. 364, 131 S. W. 447), and no title to 
the instrument passes by reason of such an endorsement. Lindsley v. 
First Nat. Bank, 325 Pa. 393, 190 A. 876. In Atlantie Trust Co. v. Sub- 
seribers to Automobile Ins. Exchange, 150 Md. 470, 133 A. 319, where 
a ibank honored checks payable to an insurance company and permitted 
the latter’s agent to deposit them in his personal account, it was held 
that the bank was liable to the payee insurance company. In Gustin- 
Bacon Co. v. First Nat. Bank, 306 Ill. 179, 137 N. E. 793, one Riddle, 
a clerk, endorsed checks payable to his employers with the partnership 
name and then with his own name, and defendant bank credited the 
proceeds to his personal account. In holding the bank liable to the 
payees of the check, the Supreme Court of Illinois said (page 183 of 
306 Ill., page 795 of 187 N. E.): ‘‘The defendant took the risk of the 
authority of Riddle to indorse the check and appropriate the proceeds. 
... The defendant dealt with Riddle at its peril, and was bound to 
ascertain not only the fact of his agency, but the extent of his authority, 
and there was an entire failure to make proof that he had any authority. 
Without any evidence whatever of authority of Riddle the defendant 
accepted and collected the check, and gave the proceeds to Riddle. There 
was no defense to the suit.’’ 

These decisions, ‘decided under the Uniform Negotiable Instruments 


5 “When a signature is forged or made without the authority of the person whose 
signature it purports to be, it is wholly inoperative, and no right to retain the 
instrument, or to give a discharge therefor, or to enforce payment thereof against 
any party thereto, can be acquired through or under such signature, unless the party 
against whom it is sought to enforce such right is precluded from setting up the 
forgery or want of authority.” 
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Law, are in accord with the cardinal principle of the law of agency that 
one dealing with an agent is, in the absence of greater apparent authority, 
bound by the terms of his actual authority. In the instant case Ballen 
had no apparent authority at all,® and his actual authority was not 
sufficiently broad to hold his principal bound by what he did. It follows 
that no title to the checks passed to the bank, which on receiving posses- 
sion of them was guilty of a conversion. This much is conceded by the 
majority, as appears from the statement in the opinion that when the 
bank accepted the deposit to Ballen’s personal credit, it took the risk 
he might not have been authorized to endorse the checks, and ‘‘if no 
such authorization had existed, the bank clearly would have been liable 
for paying out funds on the basis of an unauthorized endorsement of 
the payee’s name.’’ The endorsement being in fact unauthorized, the 
bank should be held liable. 

The majority, however, finds in section 9 of the Uniform Fiduciaries 
Act, 20 P. S. § 3393, a means of excusing defendant. Under that section, 
a bank which permits a fiduciary to deposit to his personal credit checks 
which are payable to his principal is not liable to the principal if the 
fiduciary is empowered to endorse such checks, unless, inter alia, the 
bank has knowledge of such facts that its action in receiving the deposit 
amounts to bad faith. As was pointed out by Mr. Justice Stern in 
Davis v. Pennsylvania Co., 337 Pa. 456, 460, 12 A. 2d 66, 68, section 9 
of this legislation ‘‘lays down the same test of responsibility in this 
respect [bad faith] that section 56 of the Negotiable Instruments Law 
of 1901, P. L. 194, 56 P. S. § 136, does in regard to notice of an infirmity 
in a negotiable instrument or defect in the title of the person negotiating 
it.’’ Before the bank may bring itself within the statutory protection, 
two conditions must be fulfilled: (1) The fiduciary must be empowered 
to endorse; and (2) there must be an absence of knowledge on the part 
of the bank of any fact which would make it guilty of bad faith. Neither 
of these conditions has been met in the instant case. Ballen was not 
empowered to endorse the checks; he was only so empowered if he 
deposited them in his attorney’s account. The sole purpose of the 
authorization to endorse was to enable him to make deposits under a 
fiduciary label. To ignore his limitation upon the power, as the majority 
does when it says that he comes within the literal wording of section 9 
because he could under some circumstances endorse, is to indulge in 
unrealistic scholastic reasoning, and plainly and flagrantly thwarts the 
intention of the giver of the power. But there is even less ground upon 


6 Restatement of Agency, Section 177, Comment (a): “The possession of a 
document, unless it is endorsed in blank or unless it is a negotiable instrument payable 
to bearer, does not create in a holder who is not an endorsee apparent authority ‘to 
transfer it or to collect a claim which it represents. Furthermore, the fact that the 
possessor is authorized to do something with reference to the document, such as 
the collection of interest upon a promissory note, does not give him power to deal 
with the instrument in an unauthorized manner.” 
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which to base a fulfillment of the second condition, which is not even 
mentioned in the majority’s opinion. Ballen presented two checks not 
endorsed iby the payee named on their face. In justification of his right 
to endorse he showed only naked possession ; he appeared before the bank 
with no better credentials than those possessed by a thief. For the bank 
under such circumstances to have granted his request to honor the 
checks and pay him the money certainly amounted to bad faith. It was 
never the intention of the legislature when it enacted section 9 of the 
Uniform Fiduciaries Act to free the bank of defenses arising from an 
infirmity of title appearing on the face of the instrument. This factor 
differentiates the instant case from that of Safe-Deposit & Trust Co. v. 
Bank, 194 Pa. 334, 44 A. 1064, relied on by the majority. There the 
check was made out to the administrator and endorsed iby him as ad- 
ministrator. He had apparent, if not actual, authority to do everything 
he did up to the point of drawing out the money for his own use, and 
the bank could not reasonably be expected to divine that when he 
deposited the proceeds to his personal account he intended later to em- 
bezzle them. It was to prevent the assertion of such secret equities, 
or those difficult of ascertainment, that section 9 was enacted, not to 
enable one without legal title to create legal title in another, as a thief 
may do in the case of a bearer instrument. In the present case the 
endorsement was on its face without authority, and the bank therefore 


honored it at its peril. For its misplaced confidence resulting in injury 
to plaintiff it should be responsible. 


The point here at issue was passed upon in Main Belting Co. v. Corn 
Ex. N. Bank & T. Co., 325 Pa. 168, 188 A. 865. In that case the treasurer 
of plaintiff company, Smith, drew in plaintiff’s name checks on defendant 
bank payable to that bank, and other checks on another bank also payable 
to defendant, and received cash for them from defendant’s teller. They 
were endorsed neither by defendant nor by Smith. As treasurer, Smith 
was authorized in writing to deposit checks drawn on other banks to 
plaintiff’s order, and to make payments from the funds on deposit with 
defendant ‘‘upon and according to the checks of plaintiff,’’ signed by 
himself as treasurer. In holding that the bank was not warranted in 
permitting Smith to nullify this written order to the bank by substituting 
his own oral demand to be paid cash, we said, speaking through Mr. 
Justice Linn (page 171 of 325 Pa., page 867 of 188 A.) : ‘‘The contract 
between the bank and the plaintiff required the bank to pay plaintift’s 
checks to the payee designated by the plaintiff and to no one else, save 
on the order of the payee. United Security Life Insurance Co. v. Central 
National Bank, 185 Pa. 586, 40 A. 97, and cases following it. The de- 
fendant, who was the payee, could therefore apply the proceeds only 
for the purposes designated by the drawer.’’ In Re Stroudsburg Security 
Trust Co., 145 Pa. Super. 44, 20 A. 2d 890, the treasurer of a corporation 
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pledged to defendant bank as security for his individual obligation 
certain negotiable bonds payable to bearer, which the bank knew belonged 
to the corporation. There being no evidence of the treasurer’s authority 
to pledge his principal’s property, it was held that the bank’s acceptance 
of the bonds under these circumstances amounted to bad faith as a 
matter of law. 

In the instant case checks were endorsed by Ballen who was not the 
payee. The infirmity of his title was known to defendant, being patent 
upon the face of the instruments, and defendant in accepting the checks 
without ascertaining the source and extent of his power to endorse was 
certainly chargeable with bad faith. Therefore it does not come within 
the protection afforded by section 9 of the Uniform Fiduciaries Act. 
The consequence of the majority’s holding to the contrary is to enable 
an agent with a limited power of attorney to transform it into a general 
one, and thereby commit a fraud upon his principal which the latter 
may be powerless to redress, and it places a bank which makes no 
endeavor to learn the terms of the power in a better position than one 
which ascertains its contents. 

For these reasons I would affirm the court below in entering judgment 
for plaintiff. 


ALLEN M. STEARNE, J. (dissenting)—While we are all in accord 


that the checks herein made payable to the ‘‘ Estate of Anna Hoffman” 
are not instruments made payable to bearer under Section 9 of the Nego- 
tiable Instruments Law of 1901, P. L. 194, 56 R. S. § 14, I am unable 
to agree with the majority in the conclusion which they have reached. 
I would affirm the judgment of the court below as a matter of law. 
I see no valid reason for submitting this case to a jury. 

When the lawyer for the estate presented to defendant bank two 
checks payable to the order of the estate, endorsed by him ‘‘ Estate of 
Anna Hoffman, Wm. J. Ballen, attorney,’’ and deposited the checks 
in his individual account in defendant bank, the latter was placed under 
an immediate duty to inquire concerning the extent of his authority. 
Had nothing more than this appeared in the case, all concede that the 
bank would be liable. 

According to the stipulation of counsel, it was subsequently dis- 
covered, and it is so noted in this Court’s opinion, that the administratrix 
of the estate had given the lawyer a letter of attorney, authorizing him 
**to collect any and all moneys due the said estate, and to endorse any 
and all checks payable to me as administratrix of the said estate, and to 
deposit the funds so collected in his attorney’s account.’’ The record 
is silent, however, as to whether the letter of attorney, so belatedly found, 
was in the bank’s possession or among the effects of the defaulting lawyer. 

The decision in this case depends upon the construction of Section 9 
of the Uniform Fiduciaries Act of 1923, P. L. 468, 20 P. S. § 3393, as 
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to what constitutes ‘‘actual notice’’ and ‘‘bad faith.” This section reads 
as follows: ‘‘If a fiduciary makes a deposit in a bank to his personal 
eredit of checks drawn by him upon an account in his own name as 
fiduciary ; or of checks payable to him as fiduciary ; or of checks drawn 
by him upon an account in the name of his principal, if he is empowered 
to draw checks thereon; or of checks payable to his principal and 
indorsed by him, if: he is empowered to indorse such checks; or if he 
otherwise makes a deposit of funds held by him as fiduciary,—the bank 
receiving such deposit is not bound to inquire whether the fiduciary 
is committing thereby a breach of his obligation as fiduciary, and the 
bank is authorized to pay the amount of the deposit, or any part thereof, 
upon the personal check of the fiduciary, without being liable to the 
principal, unless the bank receives the deposit or pays the check with 
actual knowledge that the fiduciary is committing a breach of his obliga- 
tion as fiduciary in making such deposit or in drawing such check or with 
knowledge of such facts that its action in receiving the deposit or paying 
the check amounts to bad faith.’’ As I understand the view of the 
majority, if the letter of attorney was in the possession of the bank, 
the contents of the letter of attorney would be regarded as actual notice 
of the attorney’s breach of trust, and would result in the bank’s liability 
to the plaintiff. They decide, however, that if the instrument was dis- 
covered in the lawyer’s files, a determination that the lawyer did possess 
authority to endorse would alone be sufficient to relieve the bank from 
liability. In such circumstance the majority hold that all other parts 
of the atthorization may be disregarded. As I understand it, the issue 
to be tried by the jury is: in whose possession was the letter of attorney 
found ? 

I am of the opinion that there is no sound basis for such a highly 
technical distinction. Since the possible irregularity in the endorsements 
appeared upon the checks themselves, it immediately placed the de- 
fendant bank under a duty to inquire as to the scope of the lawyer’s 
authority. This the bank did not do. It now seeks refuge in the later 
discovered letter of attorney—a document which should have been pro- 
duced in the first instance. The paper reveals upon its face the limita- 
tions upon and the extent of the attorney’s authority. It discloses that 
the lawyer was directed, after collection and endorsement of checks, 
to place the proceeds in his ‘‘attorney’s account.’’ 

It is my view that the lawyer in the instant case, by his manifest 
violation of instructions clearly appearing in the instrument of authoriza- 
tion, committed a breach of trust, concerning which the defendant bank 
had ‘‘actual notice’’ within the meaning of the statute. The defendant 
bank also acted in ‘‘bad faith’’ within the meaning of the statute. This 
is particularly true because the breach of trust was committed in the 
defendant bank and was, by the deposit in the bank, aided and assisted 
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by the bank employees in entering and recording the deposit. This is 
a matter of law and not one of fact. 

The ninth section of the Uniform Fiduciaries Act has been construed 
by this court on three occasions: In Pennsylvania Co., ete. v. Ninth Bank 
& Trust Co., 306 Pa. 148, 158 A. 251, a check was given by a trustee to 
a bank in payment of the trustee’s personal debt, to the bank. In an 
opinion by Mr. Justice Drew, in which the bank was held liable, it is 
stated (page 153 of 306 Pa., page 252 of 158 A.), ‘‘ ... it had knowledge 
of all the facts essential to show a breach of trust.’’ In Union Bank 
& Trust Co. v. Girard Trust Co., 307 Pa. 488, 161 A. 865, two officers 
of the bank were authorized to execute clearing house due bills, which 
they did. There existed no facts to put the payee bank on inquiry as to 
a breach of trust (page 496, 497 of 307 Pa., 161 A 865), and, in an 
opinion by Mr. Justice Linn, we held that the payee bank incurred no 
liability. In Davis v. Pennsylvania Co., ete., 337 Pa. 456, 12 A. 2d 66, 
we held, in an opinion by Mr. Justice Stern, that a bank was not liable, 
for receiving, as a,deposit in a fiduciary’s personal account, a check 
drawn by the fiduciary on the trust account and payable to his own 
order. (p. 459 of 337 Pa., page 68 of 12 A. 2d) ‘‘ ... unless the bank 
received the deposit or pays the check with actual knowledge that the 
fiduciary is committing a breach of his obligation as fiduciary in making 
such deposit or in drawing such check or with knowledge of such facts 
that its action in receiving the deposit or paying the check amounts to 
bad faith.”’ 


I agree that these three decisions represent accurate statements of 
the law, properly applied to the factual situations in each of these cases. 
The facts in the present case, however, present an entirely different 
situation. Here there were endorsements which should have placed any 
intelligent and careful banker upon notice. The bank well knew, or 
should have known, that the duties of a lawyer for an estate are limited 
solely to legal matters, and in the absence of special authority, have 
nothing to do with the fiscal affairs of the estate. It, therefore, imposed 
a duty upon the bank to inquire concerning the basis and scope of the 
lawyer’s authority. Had it performed this duty, the power of attorney 
would have disclosed the extent of the lawyer’s authority. With the 
deposit in the defendant bank it revealed also the commission of the 
breach of trust in which the bank participated. In its failure to act, 
and by its participation, the bank should, in my opinion, be held liable 
under principles analogous to those stated in Pennsylvania Co., ete., v. 
Ninth Bank & Trust Co., supra. 


I am led by the foregoing situation into an examination of the 
decisions as to what constitutes actual notice under the statute. The 
majority assumes that it must always be affirmative proof of the fact 
itself. On the contrary, notice is regarded in law as actual when the 
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party sought to be affected by it knows of the existence of the particu- 
lar fact in question, or is conscious of having the means of knowing it. 
46 ©. J. 539, § 7. The type of notice referred to as ‘‘actual notice’’ is 
susceptible of sub-division; it may be either express or implied; that is, 
it may consist of knowledge actually brought personally home, or it may 
consist of knowledge of facts so informing that a reasonably cautious 
person would be led by them to the ultimate fact. Id. § 8. See Mayor, 
ete., of City of Baltimore v. Whittington, 78 Md. 231, 235, 27 A. 984; 
Rhodes v. Oulcalt, 48 Mo. 367, 370; 28 Words and Phrases, Perm. Ed. 
p. 821. 

The endorsements on these negotiable instruments, placed the defend- 
ant bank upon. immediate inquiry as to the authority of the lawyer. 
The slightest inquiry would have resulted in the production of the letter 
of attorney. This would have disclosed the extent of the lawyer’s author- 
ity, as well as the breach of trust which resulted in the deposit in defend- 
ant bank to the lawyer’s personal account. This, in my opinion, con- 
stitutes actual notice within the meaning of the statute. In other fields 
liability has always accrued where a person is put upon inquiry but fails 
to act: Bradlee & Co. v. Whitney & Kemmerer, 108 Pa. 362; see also 
McCray v. Clark et al., 82 Pa. 457; Hottenstein v. Lerch, 104 Pa. 454. 

Furthermore, I am of the opinion that these facts reveal ‘‘bad faith’’ 
as defined by the Act. Bad faith, in such circumstances, is stated by 
Mr, Justice Linn in Union Bank & Tr. Co. v. Girard Trust Co., 307 Pa. 
488, 498, 161 A. 865, 868: ‘‘ When it is decided that inquiry should have 
been made, and was not, a taker will be held to have acted in bad faith, 
if inquiry should have elicited the officer’s misappropriation; a payee 
is not excused for not discovering what he could so have learned.’* In 
that case there was held to be no liability because there was nothing to 
put the payee on inquiry. Much learning has been expended upon the 
subject as to what constitutes ‘‘actual notice” and ‘‘bad faith’’ under 
the Uniform Fiduciaries Act, all of which affirm the principles above 
stated : See Brannan’s Negotiable Instruments Law. Sixth Edition, 633; 
18 Michigan Law Review 355; 81 University of Pennsylvania Law 
Review, 617; 3 Scott, Trusts, § 324.5, p. 1752, et seq. 


As the bank relies upon the written power of attorney, the place 
where the instrument was found is immaterial. The effect should be 
precisely as if it had been presented to the bank at the time of the 
deposit. Since the bank was delinquent in its duty to secure the produc- 
tion of the power of attorney originally, it certainly should be placed in 
no better position merely because of the fortuitous circumstance that the 
letter remained in the lawyer’s file. The bank should not be permitted 
to profit by its own delinquency. Moreover, it is equally clear that the 
letter cannot be used by the bank to establish the authority of the attorney 
without regard to the other provisions appearing in the same instrument. 
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The bank should not be permitted to affirm and disaffirm at the same time. 
It must accept the burden with the benefits. The instrument must be 
read as a whole and its interpretation is for the court. 

I would hold, as did the court below, that this defendant did have 
actual notice of the breach of trust, and also acted in bad faith within 
the meaning of the Uniform Fiduciaries Act. I would, therefore, affirm 
its judgment. 


Donor’s Intent Controlling in Establishing Joint 
Tenancy of Bank Deposit 


In Re Lewis’ Estate, Supreme Court of Mississippi, 13 So. Rep. (2d) 20 


A joint ownership of a deposit is created when it clearly appears 
to have been the intention of the original owner to divest himself 
of the exclusive ownership and control of the money and vest such 
ownership and contra] jointly in himself and another with the attend- 
ant right of survivorship. The intention to make a present gift of a 
joint interest in such deposit may appear in the statement of the 
depositor to the bank, or it may be shown by his accounts and the 
attendant circumstances. 

Decedent made a deposit of two checks in the sums of $178.00 and 
$794.97 respectively with a bank. At that time a deposit slip was 
made out as follows: ‘‘By Mr. or Mrs. W. C. Lewis.’’ Upon dece- 
dent’s death there was on hand at the bank the sum of $1,183.24, said 
sum representing the original deposit of $972.47 plus subsequent 
deposits to the account. Plaintiff, one of the heirs of the decedent, 
contested the inventory filed by decedent’s wife, administratrix of 
decedent’s estate, which omitted said sum of $1,183.24 as an asset 
of the decedent’s estate. At the trial evidence was introduced by 
testimony of the bank cashier who was able to produce only the 
original deposit slip. Also introduced was evidence of the fact 
that a signature card had been signed by the decedent and wife, 
as required in such a deposit, but that he was unable to find it. 
There was also testimony by a nephew and a son-in-law of decedent 
with reference to conversations of decedent concerning his intention 
that he had fixed the account so that his wife could have the use of it 
in the event of his death. The lower court, upon all the evidence, 
decreed that the bank deposit belonged to decedent’s estate rather 
than to the administratrix individually as decedent’s widow. 

On appeal it was held that the facts were sufficient to establish 
prima facie the intention of decedent to create a joint interest and 
ownership of the bank deposit, and that the administratrix’ claim to 
the deposit as survivor should prevail in the absence of any substan- 
trial proof to show both the fact, that the decedent was the owner of 
the funds deposited, and that he had established the joint account 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §434. 
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merely for convenience to enable his wife to check on the same if 
necessary for his sole benefit and not with the intention of creating 
a joint tenancy. 


Appeal from Chancery Court, Jasper County; L. C. Corban, 
Chancellor. 

Proceedings in the matter of the estate of W. C. Lewis, deceased, 
wherein Mrs, Lula Lewis, administratrix, filed an inventory as to which 
a contest was filed. From a decree determining that a certain bank 
deposit belonged to the deceased’s estate rather than to the adminis- 
tratrix individually as widow, Mrs. Lula Lewis, administratrix, appeals. 

Reversed and judgment rendered for appellant. 

Henry L. Finch, of Laurel, for appellant. 

O. M. Oates, of Bay Springs, for appellee. 


McGEHEE, J.—This is a contest between one of the married 
daughters of W. C. Lewis, who died intestate, and his widow, Mrs. Lula 
Lewis, who is the administratrix of the estate, and the case involves the 
question of whether a certain deposit of money in the sum of $972.47 
shown to have been made at the Bay Springs Bank on December 17, 
1936, ‘‘By Mr. or Mrs. W. C. Lewis,’’ subject to check, and which amount 
had been increased to such an extent that there was on hand the sum 
of $1,183.24 at the time of the death of W. C. Lewis on May 14, 1941, 
should be accounted for by the administratrix as an asset of the estate 
er retained by her as her individual property. The litigation arose in 
connection with whether or not the inventory filed by the administratrix 
should be accepted and approved by the Court as a full and correct 
inventory, omitting the item above mentioned and one other. It appears 
that upon the presentation of the inventory to the Court the same was 
approved as filed except as to the omission therefrom of this bank deposit 
and a further item of $575.58, which was being carried at the time of 
the death of W. C. Lewis in an account at the Commercial National Bank 
& Trust Company at Laurel either in his name ‘‘and’’ that of his wife, 
or in the name of W. C. Lewis ‘‘or’’ his wife. The contest on these two 
items was set for hearing at a later date and it having thereafter been 
conceded in open court that the money so deposited in the bank at Laurel 
belonged to the widow as survivor, the proof was not developed in this 
record as to all of the facts surrounding that transaction. The hearing 
proceeded as to the ownership of the said deposit in the Bay Springs 
Bank and upon the proof offered in support of the widow’s claim thereto 
the Court below held that the evidence was insufficient to show that the 
. deposit belonged to her individually upon the death of W. C. Lewis, but 
that the same belonged to his estate and it was decreed that this money 
be accounted for accordingly. From this decree Mrs. Lula Lewis (Mrs. 
W C. Lewis) has appealed. 
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To maintain the issue on behalf of the appellant she assumed the 
burden of going forward with the proof as to her ownership of the 
money in question, instead of letting the contestant meet the burden of 
establishing that the deposit in controversy was the property of W. C. 
Lewis, deceased, at the time of his death, and through whom the con- 
testant is claiming by inheritance. At any rate, the only issue presented 
for decision on this appeal is whether or not the evidence offered by the 
widow was sufficient to show that the deposit made to the account of 
Mr. or Mrs. W. C. Lewis was made by him under such circumstances 
as to create, prima facie, a joint interest and ownership of the fund 
between himself and his wife with the right of survivorship, the con- 
testant having offered no testimony to the contrary. 


The cashier of the bank had no independent recollection of the cireum- 
stances under which the deposit was made on December 17, 1936, but 
the original deposit ticket was introduced showing that the deposit was 
made up of two checks drawn on the Bay Springs Bank, one for $178 
and the other for $794.47, but the cashier could not testify to whom 
either of the checks belonged or to whom they were payable. It is not 
shown whether either Mr. or Mrs, W. C. Lewis had an account with the 
Bank at the time this particular deposit was made to their joint account, 
nor does it appear to whom the funds belonged by which this account 
was later increased or who made the subsequent deposits. 


When being questioned about the account the cashier was asked: 
‘‘He (meaning Mr. Lewis) had control of this account, didn’t he?’’ 
And his answer was: ‘‘With Mrs. Lewis yes.’’ He was further asked: 
‘And he could check it out, he did not have to have her there when 
he wanted to draw a check?’’ And his answer was: ‘‘No; neither did 
Mrs. Lewis.’’ He was further asked: ‘‘He had full control of that 
account, didn’t he?’’ And he answered: ‘‘No, sir, I don’t think so.”’ 
And following the death of W. C. Lewis the bank permitted his widow 
to draw certain checks on the account and to then transfer the balance 
thereof to her individual account, clearly indicating that both the bank 
and Mrs, Lewis understood that the money belonged to the survivor of 
those in whose name it had been deposited. 

Although the cashier could not recall the occasion when the deposit 
was made in December, 1936, or the circumstances in connection with 
any agreement that may have been had when Mr. Lewis deposited the 
two checks to the joint account of himself and wife, it was shown by 
the testimony of Marvin Lewis, a nephew of the deceased who drove his 
car for him wherever he went at that time, that the witness was present 
in a little room behind the cashier’s window where Mr. Lewis had the 
conversation with the cashier in the said office on the occasion when he > 
deposited ‘‘something over $900.00’’ in the bank and heard the conversa- 
tion which he construed to mean that his uncle ‘‘had it fixed to him and 
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Aunt Lula; if he died she could draw it out—either one’’; that the 
eashier required a card to be signed that day by Mr. Lewis which was 
done there in the little office and that he also gave him a ecard to take 
home for Mrs. Lewis to sign and which the witness says he saw her 
sign and place in the mail box for return to the bank. This witness 
was also asked as to whether this deposit was made ‘‘so either one of 
them could check on it,’’ and he answered ‘‘Yes.’’ He was then asked 
‘Did he make any statement or not as to whose money it was?’’ and 
answered, ‘‘It was both of them.’’ The cashier had testified that it was 
customary for the bank to require such depositors to sign a signature 
card but that at this particular time they had no printed joint account 
eards payable to either or the survivor (referring to a printed form 
such as is set forth in the opinion of the Court in the case of Stephens v. 
Stephens, Miss., 8 So. 2d 462, which was not promulgated by the State 
Banking Department until the year 1940), but that sometime such 
agreements were typewritten on the back of a signature card or written 
and signed with pencil. He was unable to find any such ecard signed by 
Mr. and Mrs. Lewis, but this fact did not necessarily mean that no such 
ecard had been signed, since he admittedly required a signature card 
to be furnished in connection with accounts at the bank and he was able 
to produce only the original deposit slip in connection with this account. 
' The appellant also introduced as a witness their son-in-law, who was 
the husband of the only child of Mr. and Mrs. W. C. Lewis other than 
the contestant, and he testified that about two weeks after this deposit 
was made at the bank while he was at the home of Mr. Lewis sitting on 
his porch, ‘‘he told me he had some money over there on deposit at the 
Bank and he had the account fixed to him and his wife so either could 
draw it out at any time, and in ease he died it would belong to his wife, 
and if she died it would belong to him. He had it so they would not 
have to go to court with it.’? He was then asked, ‘‘Did he tell you of 
signing papers with the Bank to that effect ?’’ and his answer was ‘‘ Yes.’’ 
He was further asked, ‘‘Did he undertake to tell you the contents of the 
papers?’’ He answered, ‘‘It was a slip showing it was a joint account.”’ 
This witness was much confused as to the date or even the year when 
this conversation occurred and stated on cross-examination that he 
thought it was in 1940, that he would not say that it was as far back as 
1936, 1937 or 1938, but that ‘‘years pass so fast now it might have been.’’ 
He stated definitely, however, that it occurred inside of two weeks after 
the deposit was made and that the conversation took place in the presence 
of the wife of the witness and the appellant, and that Mr. Lewis told him 
about it because he wanted him to know how it had been fixed. 
Whatever card relating to this joint account may have been signed 
by Mr. and Mrs. Lewis could not be produced before the Court below 
and the witness Marvin Lewis did not read the ecard which he claims 
to have seen them sign. 
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Nevertheless, it would seem that the testimony hereinbefore set forth 
should be sufficient prima facie to establish the intention of W. C. Lewis 
to create a joint interest and ownership in praesenti between. himself 
and his wife when opening this account at the bank, and with the right 
of survivorship—a necessary incident of a legal joint tenancy in the 
funds in question. That although the widow did not draw any checks 
on this account prior to the death of W. C. Lewis, the test is what she 
had the right to do and not merely whether or not she exercised the 
right. According to the uncontradicted testimony of the cashier and 
other witnesses hereinbefore mentioned, she had the right so to do. 


We are of the opinion that the facts hereinbefore set forth are suffi- 
cient to establish prima facie the intention of Mr. Lewis to create a 
joint interest and ownership of the widow in this joint deposit, and 
that her claim to the fund as survivor should prevail in the absence of 
any substantial proof to show both the fact (1) that Mr. Lewis was 
the owner of the funds deposited, and (2) that he established the joint 
account merely for convenience to enable his wife to check on the same 
if necessary for his sole benefit, and not with the intention of creating 
a joint tenancy therein. 

The cases of Godwin v. Godwin et al., 141 Miss. 633, 107 So. 13, and 
Stephens v. Stephens, Miss., 8 So. 2d 462, are cited by counsel on the 
question involved, the first of which is relied upon to sustain the decree - 
of the court below and the other to reverse the same. 


In the Godwin case, supra, where the money of W. F. Godwin was 
deposited by him to the account of ‘‘W. F. Godwin or Wife,’’ the theory 
of a joint tenancy in the deposit was neither discussed nor considered 
by the Court, but the briefs of all of the counsel, as well as the opinion 
of the court, were addressed to the sole question of whether or not there 
had been an actual or symbolic delivery of the fund to the alleged donee 
under such circumstances as to constitute a valid gift in the sense 
that the husband had surrendered all control of the fund in such 
manner as one would surrender possession and control of tangible prop- 
erty, such as a specific chattel. In that instance, the proof disclosed 
that W. F. Godwin had made neither an actual nor symbolic delivery 
of the money in the sense of having divested himself of any further 
control thereof, and the Court in holding that his wife was not entitled 
to the money as survivor predicated its decision on the authority of the 
eases of Pace v. Pace, 107 Miss. 292, 65 So. 273, 274, and Johnson v. 
Grice, 140 Miss, 562, 106 So. 271, and held that the essential requisites 
of a valid gift, either inter vivos or causa mortis did not exist. In the 
first of these two cases, it was said that: ‘‘The manifest intention of 
Mrs. Peavey was to give H. P. Pace all she possessed at the time of 
her death; but mere intention to give is insufficient to perfect a gift 
causa mortis. There must be a legal delivery of the thing given, and the 
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delivery of the bank book, with a statement that she wanted him to 
have all she had, was not a delivery of her claim against the bank.”’ 
The credit at the bank remained in the name and under the exclusive 
control of the alleged donor. The Court held that there was a perfected 
gift insofar as the two notes were concerned, but held that the bank 
deposit in the name of Mrs. Peavey passed to her estate at the time of 
her death. It will be observed that there was no joint account of money 
at the bank, deposited with the intention of creating a joint tenancy 
between Mrs. Peavey and H. P. Pace during the life of the former, with 
the right of the latter to check against the same, and that therefore this 
ease had no application to the facts of the Godwin case, supra, when 
viewed in the light of the joint tenancy created by W. F. Godwin when 
he applied to the bank for advice as to how he might conduct his bank 
account so that his wife might have it at his death, and the banker 
advised him that, if he made the account in the name of ‘‘W. F. Godwin 
or Wife’’ and gave his wife the privilege of checking on it the same 
as he did, it would become a joint account, and, in the event of his death, 
she could draw the money. In the other case relied upon in the opinion 
to support the decision of the court in the Godwin case, supra, that is 
to say, Johnson v. Grice, supra, the Court held that where two notes 
were delivered to the donee with an endorsement on the back thereof 
signed by the donor in the following words: ‘‘In case of my death before 
this note matures, I hereby transfer and assign payment of same to 
Willie Johnson [the donee] ‘‘it constituted a good and valid gift causa 
mortis ‘because of the actual delivery made of the notes, in view of the 
then imminent death of the donor, but held that on the record it made 
no difference whether there was a gift inter vivos or causa mortis, as the 
result was the same under the authority of the case of Pace v. Pace, 
supra, since there was a completed delivery of the notes in question. 
Thus, it will be seen that neither did this case have any application to 
a state of facts disclosing the establishment of a joint bank account 
under such circumstances as to create a joint interest and ownership 
in the deposit, and that the case was authority only on the question of 
what is required to be done in a gift of tangible personal property as 
distinguished from the gift of an interest in a credit on the books of a 
bank, if indeed the gift element enters into the equation at all where 
such a deposit is made under a contract evidencing a clear intention to 
create a joint interest and ownership in the fund, with the right of 
either party to check on the same, and where the right of survivorship 
follows as a necessary incident thereto. 

In the case of Stephens v. Stephens, supra, relied upon by the appel- 
lant to reverse the decree appealed from, there was a written agreement 
filed with the bank by Mr. and Mrs. Stephens which embodied in sub- 
stance the terms of the oral agreement had in the case at bar. That 
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written agreement in the Stephens case, supra, contained a provision, 
among other things, to the effect that ‘‘the entire account or any part 
thereof may be withdrawn by, or upon the order of, either of us or the 
survivor.’’ [8 So. 2d 463.] In other words, if the Court had applied the 
gift theory as it relates to the gift of a chattel, there was lacking the 
essential requisite that Mr. Stephens should have parted with all control 
of the fund and vested in his wife the exclusive control and possession of 
the same. In the Godwin case, supra, the husband entered into an 
oral agreement with the bank involving the same intent and purpose of 
the contract which was reduced to writing in the Stephens case. A 
written agreement not being essential to the validity of a joint tenancy 
sought to be created in a bank deposit made in the name of the depositor 
‘‘or’’ his wife, there is really no vital distinction between the facts of 
the two cases, and there is no material difference between the facts in 
the Godwin case and those in the case at bar, unless such materially 
exists in the fact that in the Godwin case there was a transfer of funds 
belonging to W. F. Godwin from his individual account to that of 
‘““W. F. Godwin or Wife,’’ whereas, in the instant case it is not clearly 
shown by any substantial proof that the funds deposited belonged exclu- 
sively to Mr. Lewis. Assuming, however, that they did belong to him, 
such fact alone would not necessarily determine the right of his wife to 
claim the money as survivor under the facts of this case, as will be herein- 
after shown. 


In the Stephens case, supra, the Court observed that ‘‘a case closely 
in point with the present case is Illinois Trust & Savings Bank v. Van 
Viack, 310 Ill. 185, 141 N. E. 546.’’ In that case, the Illinois Court 
cited with approval the case of Chippendale v. North Adams Sav. Bank, 
222 Mass, 499, 111 N. E. 371, 373, where Williams transferred a fund 
belonging to him and then on deposit in his own name and made ‘‘a new 
contract with the savings bank by virtue of which either he or Mrs. 
Worthington could draw such sums as either in their discretion chose 
during their joint lives, and the balance was to be withdrawn by and so 
was to belong to the survivor,’’ and wherein the Court said: ‘‘In such 
a case there is no gift of the balance upon the death of Williams. Mrs. 
Worthington (when she survived Williams) became the owner of the 
balance undrawn by virtue of the contract of deposit, and not by a virtue 
of a gift which took effect on Williams’ death.’’ 

In 7 Am. Jur. 299, Section 425, it is stated: ‘‘It is well established 
that a bank account may be so created that two persons shall be joint 
owners thereof during their mutual lives, and the survivor take the 
whole on the death of the other. The right to make such joint deposits 
has generally been held not to be done away with by statutes abolishing 
joint tenancy and survivorship generally as they existed at common 
law.’’ Also, that: ‘‘In creating a joint bank account with right of 





THE BANKING LAW JOURNAL 681 


survivorship, it isa matter of no importance that the particular terms 
‘joint ownership’ and ‘joint account’ are not used; the controlling 
question is whether the person opening the account intentionally and 
intelligently created a condition embracing the essential elements of joint 
ownership and survivorship. No particular formula is required; courts 
are controlled by the substance of the transaction rather than by the 
name given it. The creation of a technical joint tenancy effects a 
survivorship, and obviously where the account is expressly made payable 
to either or to the survivor, the right of survivorship exists.’’ The text 
then discusses the gift, trust and contract theories, and states, among 
other things, that: ‘‘If, therefore the general rule applicable to gifts, 
that the donor must divest himself of all power over the gift, is to be 
applied, it seems that the gift in such a case must fail. This is the 
view of some cases. The majority of cases, however, hold that if the 
intention of the donor is to vest a present right to share in the deposits 
constituting the joint account, such an act constitutes a gift that can 
be sustained. This is likewise true, and the transaction constitutes a 
completed gift, despite a reserved power of revocation.’?’ Numerous 
authorities are cited to sustain this text, and others are cited which hold 
that the right of the survivor to the fund must be based either upon a 
gift or a trust. An interesting discussion of the authorities is to be 
found in the annotation under the case of Goldston v. Randolph et al., 
293 Mass. 253, 199 N. E, 896, in 103 A. L. R. 1117, in which annotation 
it is stated that: ‘‘While a number of the recent cases sustain the right 
of the original depositor’s beneficiary to retain the funds in a joint 
deposit on the depositor’s death under a theory of gift or trust, a 
strikingly large number rely on a theory of joint tenancy, i.e., that the 
form of the deposit. creates a joint tenancy therein, with a right of 
survivorship in favor of one party on the death of the other. This is 
due to a great extent to statutes which have become fairly common, 
originally intended to protect banks in honoring withdrawals by one of 
two joint depositors on the other’s death, providing that deposits made 
in the names of the depositor and another, with words of survivorship, 
shall be considered the property of ‘both as joint tenants. In view of 
these late decisions, some arising under such statutes and some not, it 
is questionable whether it may any longer be safely said that the only 
theories under which a transfer of title to funds originally owned by 
one person and deposited in an account in the names of such person 
and another can be sustained are theories of gift or trust. Some of the 
later cases seem to rely exclusively on the deposit contract between 
the bank, the donor, and the donee, in upholding the latter’s right to a 
joint deposit on the depositor’s death.’’ 

Section 3809, Code of 1930, provides that: ‘‘ When a deposit has been 
made or shall hereafter be made in the name of two persons, payable 





682 THE BANKING LAW JOURNAL 


to either, or payable to either or the survivor, such deposit or any part 
thereof or interest or dividends thereon, may be paid to either of the 
said persons whether the other be living or not, and the receipt or 
acquittance of the person so paid shall be valid and sufficient release 
and discharge to 'the bank for any payment so made.’’ Even though 
it be considered that the statute is intended only for the protection 
of: the banks, nevertheless it has the effect. of recognizing or sanctioning 
the practice of accounts being carried in such manner, and such authority 
so conferred upon the banks is evidently founded on the presumption 
that the parties intended that the fund should be paid to the survivor. 
In 9 C. J. S., Banks and Banking, page 595, § 286, it is said: ‘‘In the 
absence of contrary evidence, a presumption created by statute is suffi- 
cient to establish the rights in, or title to, the deposit in the survivor. 
The survivor’s right to withdraw the balance is acquired in praesenti 
and is irrevocable after the death of the other depositor.’’ It is true 
that such a statute does not change the law of Descent and Distribution, 
and that any presumption arising therefrom as to the joint ownership 
of the fund with the right of survivorship may be overthrown by proof 
of a contrary intention, as for instance, where the joint account is made 
merely for convenience to enable the wife, or other person whose name 
is added, to check on ‘the same for the benefit of the husband or other 
owner, as distinguished from an intention to create a joint interest and 
ownership with the right of survivorship. It is often the case that where 
the depositor desires to make an agreement with his bank for the con- 
venience of having another check on the account for his or their 
joint needs, he has the funds remain on deposit in his own name 
under instructions that checks drawn by such other person thereon be 
honored. 


A joint ownership of a deposit is created when it clearly appears 
to have been the intention of the original owner to divest himself of the 
exclusive ownership and control of the money and vest such ownership 
and control jointly in himself and another with the attendant right of 
survivorship. The intention to make a present gift of a joint interest 
in such deposit may appear in the statement of the depositor to the bank, 
or it may be shown by his accounts and the attendant circumstances. 
A change of a bank deposit standing in the name of an individual, to 
the joint account of the depositor and another, may operate as a present 
and completed gift in joint ownership if the original depositor clearly 
intended such a result, and the gift of an interest in the deposit, though 
not ripening into full ownership until the death of the donor, is not 
testamentary in character but creates a joint tenancy therein if the 
depositor intended to vest a joint interest and ownership in such other 
person in praesenti when establishing such joint account; and it is 
immaterial in such case whether the fund originally belonged exclusively 
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to the depositor or belonged to him and the other jointly. The fact that 
the funds may have belonged to the depositor at the time such a deposit 
is made is persuasive in determining whether he opened the joint account 
merely for convenience to enable the other person to check on the same 
for his benefit or intended to create a joint tenancy therein, but such 
fact of sole ownership by the depositor is not conclusive of the right 
of survivorship in a deposit made under such circumstances. In the 
ease of Splaine v. Morrissey, 282 Mass. 217, 184 N. E. 670, 671, where 
it appeared that deceased had his bank accounts transferred from his 
name to the joint name of himself and his wife, it was said: ‘‘ We in- 
terpret the findings of the judge to mean that the deceased made a 
present gift to his wife, not of the deposits themselves but of such 
interests therein as are implied from the terms of the deposit upon which 
they were held by the banks. Such a gift could be effected in accordance 
with the principle applied in the case of Chippendale v. North Adams 
Sav. Bank, 222 Mass. 499, 111 N. E. 371....’’ And, as heretofore shown, 
the principle applied in the Chippendale case, supra, was that the person 
whose name was added when the deposit was changed from the name 
of Williams, who owned the money, to the joint account was that the 
person whose name was added ‘‘became the owner of the balance 
undrawn by virtue of the contract of deposit, not by virtue of a gift 
which took effect. on Williams’ death’’; that is to say, the rights of the 
co-beneficiary was not dependent upon whether Williams had sur- 
rendered complete control of the fund during his lifetime, but rather 
upon the contract whereby he had established a joint tenancy in the 
fund during their joint lives, with the balance to be withdrawn by and 
belong to the survivor. Moreover, it is obvious that for a depositor 
to surrender the exclusive control and possession of a deposit made in 
his name and that of another would be wholly inconsistent with the 
theory of a joint tenancy therein and with the purpose to be served 
by establishing a joint account. We therefore conclude that. the rights 
of the parties under the facts of the Godwin case, supra, and those in 
the case at bar cannot be determined merely by the fact of whether or 
not the essential requisites of a valid gift of tangible personal property 
must appear in the sense that the depositor surrendered the exclusive 
possession and control of the fund to the person whose name is added 
to the account; that the Godwin case was incorrectly decided on the 
actual facts involved; that such decision should be and it is hereby 
overruled insofar as it may be deemed an authority for holding that the 
survivor is not entitled to the funds where the deposit was made under 
such circumstances as those involved in that case and in the case at bar; 
and that, therefore, the decree of the court below should be reversed 
and judgment rendered here for the appellant, Mrs. Lewis. 


Reversed and judgment here for the appellant. 
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SMITH, C. J. (dissenting )—If the Chancellor was correct in holding 
that the money here deposited with the Bay Springs Bank belonged, 
when deposited, to W. C. Lewis, and I am not prepared to say that he 
erred in so holding, this case is ruled by Godwin v. Godwin, 141 Miss. 
633, 107 So. 13, which case should not be overruled for two reasons; 
(1) It was correctly decided, and, if not, (2) no mischief of any con- 
sequence results from it. 

One of the essential elements of a gift of personal property is the 
delivery, actual or symbolic, of the property to, and its acceptance by, 
the donee. It is not essential that the donor deliver the property himself 
to the donee, he may deliver it to another to be given the donee. who 
may make the actual delivery unless his authority so to do is revoked 
by the owner of the property. The deposit of money in a bank by the 
owner thereof in the name of another without more is insufficient to 
constitute a gift thereof to the one in whose name the money was 
deposited. Smith v. Taylor, 183 Miss. 542, 184 So. 423. This remains 
true although the bank is authorized to permit the one in whose name 
the deposit is carried to check on it, the right so to do remaining also 
in the one who made the deposit, for in that event the depositor has 
not surrendered his control over the deposit. Under such circumstances 
a gift to the person in whose name the deposit is carried becomes 
complete only to such portion of the deposit as the Bank may deliver 
to him before its authority so to do is revoked by the one who made the 
deposit. Such is the case here. All I have here said is so elementary 
that no authority is necessary therefor, but if the Godwin case was 
wrongfully decided, no mischief results from it for the reason that if 
two persons wish to carry an account in a bank in both of their names, 
subject to the check of either, with the right of survivorship, all they 
will have to do is to sign one of the bank joint account cards referred to 
in the opinion in chief and approved in Stephens v. Stephens, Miss., 8 
So. 2d 462, a very simple and easy thing to do. 


Mere Acceptance of Custody of Bank Book Insufficient 
to Establish Gift 


Mueller v. Emigrant Industrial Savings Bank, City Court of City 
of New York, 41 N. Y. Supp. (2d) 799 


Where donor has mental capacity to make a gift of bank book, 
but wife fails to sustain burden of establishing a completed delivery 
of bank book to her and intent of husband to make a gift thereof, 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §606. 
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and fails to prove acceptance of bank book as gift, the wife’s accept- 
ance was as custodian and not as donee, and the assignee of ‘bank 
account from donor is entitled to its proceeds. 

In this case defendant’s husband, about to enter the armed forces, 
gave his wife a savings bank book along with other personal papers 
for safekeeping which defendant accepted. Later defendant’s hus- 
band executed a written assignment of said savings account in 
defendant bank to his mother, the plaintiff in the instant case. 
Plaintiff claimed savings account as assignee of depositor, and de- . 
fendant, wife of depositor, claimed her husband made a gift of 
savings account to her. 

It was held on the evidence that defendant wife failed to sustain 
the burden of establishing a completed delivery of: bank book to her 
and the intention of her husband to make a gift to her, and also 
failed to prove an acceptance of the bank book as a gift. The de- 
fendant’s acceptance was as custodian and not as donee. The 
plaintiff, as assignee of bank account from her son, was entitled to 
its proceeds, 


Action by Hermine Mueller against Emigrant Industrial Savings Bank 
and Helen Mueller for recovery of moneys in an account, wherein plain- 
tiff sued as assignee of a savings account to establish title to the proceeds 
of the account, and Helen Mueller counterclaimed for the same account 
alleging a gift thereof by the depositor of the account by reason of 
possession of a pass book. On motions for judgment, and to dismiss 


complaint and counterclaim. 

Motion by plaintiff for judgment on the complaint and for dismissal 
of the counterclaim granted. Motions by defendant Helen Mueller to 
dismiss the complaint and for judgment on the counterclaim denied with 
exceptions. 

George S. Fishman, of Brooklyn, for plaintiff. 

Joseph H. Praetz and Joseph A, Doran, both of New York City, for 
defendant bank. . 

M. Walter Solomon, of New York City, for individual defendant. 


CARLIN, J.—This action was tried by the court without a jury and 
all sides waived findings of fact and conclusions of law; decision was 
reserved at the close of the entire case on motions made respectively 
by the parties for judgment as well as on motions to dismiss the com- 
plaint and counterclaim. The defendant bank took no part in the trial; 
its interest extends no further than to the judgment which will deter- 
mine the party to whom the proceeds on an account in said bank should 
be awarded. 

Plaintiff sues as the assignee of a savings account in the defendant 
bank under a written acknowledged assignment executed by her son, the 
depositor, about nine months after he was inducted into the military 
service ; defendant, his wife, counterclaims for the same account alleging 
that said depositor made a gift thereof to her at or immediately before 
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he became a member of the armed forces. The plaintiff, although in 
court, did not testify; her son bore the burden of her claim upon his 
assignment and disputed the alleged gift to his wife. The trial evidenced 
an undercurrent of acrimony between him and defendant who was her 
only witness; the court imputes the bitterness more to the combat of 
trial than to actual antipathy; their mutual love is too deep rooted to 
be blasted by a bank book. The case resolved itself into a question of 
credibility and probability. In the court’s opinion both defendant and 
her husband are extremely likeable and both appeared to be very decent 
and extremely cultured; however, the court does not sanction nor con- 
done the reflections of the husband on his wife’s motives nor does it 
countenance his protests of their waning affections; neither did it believe 
him when he testified that his wife sought to have the bank book in 
question made into a joint account immediately after their marriage 
which, incidentally, did not long precede his entry into the army; 
defendant is not the aggrandizing type. The court was favorably 
impressed by defendant’s commendable solicitude for her husband as 
evidenced by the moving instances of her true attachment which urged 
her to undergo the fatigue and discomforts of two visits to a remote 
army camp where he was in training; and all at her personal expense 
of $160 which added to $20 spent by her in warehouse charges for storage 
of their household effects completely depleted, but for about $7, a 
joint account in which she made the most substantial part if not all of 
the deposits. If the alleged gift is effectively established by proof of 
the elements essential to its validity then the later assignment is neces- 
sarily abortive as no one can again dispose of that which he previously 
gave away. That a bank account may be the subject of a gift by deliv- 
ery of the pass book to the donee is, unquestioned (Ridden v. Thrall, 125 
N. Y. 572, 26 N. E. 627, 11 L. R. A. 684, 21 Am. St. Rep. 758) ; but the 
facts disclose there was no gift in this case; when the defendant and 
her husband were breaking up their home not in the pangs of despised 
love nor because of lost faith in each other but solely on account of the 
cruel exigencies of war they both placed in their hope chest—a little 
tin box—all receipts, insurance policies and two bank books (the afore- 
said exhausted joint account, her money, and the bank book in dispute) ; 
defendant retained the box and contents as arranged between them; 
that her husband gave defendant the bank book in suit cannot rest upon 
her mere conclusory statement; the contrary appears from the probabil- 
ity that mere custody of the book together with the papers put into the 
box was all that was contemplated and that defendant thereafter retained 
its possession not as donee but as caretaker until that day when ‘‘the 
lights go on again all over the world’’ when she and her husband would 
again take up the broken threads of their happy married life. The 
court cannot resist the reflection that but for the furlough of defendant’s 
husband in December, 1942, when he insisted that she spend his respite 
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at his mother’s home there would have been neither an assignment to 
his mother nor a gift claimed by his wife; neither infidelity nor coldness 
ean be spelled out of her refusal to coo in that cote; her husband’s 
importunities did not outweigh her right to renege; the law reports teem 
with instanees of the persistent spouse thrusting his near relative on the 
unwilling mate who has other ideas about where true happiness may 
lodge; the in-law on the distaff side is the ‘‘eight ball’’ of domestic 
tranquility and the wary neophyte in the matrimonial temple always 
veers from the rear thereof. That defendant had a decent respect for 
her husband’s relatives is established by her attendance at the funeral 
obsequies of his uncle which also took place during this furlough in 
early January, 1943. It appears that then or shortly thereafter that 
defendant and her husband had a pardonable misunderstanding and 
that as a result, through advice of counsel, the husband executed the 
assignment of the bank book; thus plaintiff as assignee sues and defend- 
ant, as wife, asserts her claim of gift to that ‘‘common drudge ’tween 
man and man’’; that ‘‘dear divorce ’twixt natural son and sire; that 
bright defiler of Hyman’s purest bed’’ and so the son-husband by his 
assignment has ‘‘set them into confounding odds.’’ The court does not 
condemn the defendant nor is her testimony branded as perjurious; 
unfortunately, her husband pitted his mother against her and defendant 
has enlisted. the sympathies of the court for her stand not so much as 


regards the bank book but for her desire to keep green the love which 
the court feels still blooms in the hearts of her and her husband; if he 
chafes under this conclusion he puts an unholy light and most unwhole- 
some construction upon those happy hours he spent with his wife just 
six days before this trial when it appears that both most bitterly 
bemoaned the occasion of this suit. 


As has been hereinbefore intimated the gift of the bank book to 
defendant has not been established ; while the court feels that defendant 
is honestly of the opinion that the bank book and its deposits are hers 
she has failed to prove the elements that would make that a happy 
consummation ; her husband, it is true, had the mental capacity to make 
a gift (Riggs v. American Tract. Society, 84 N. Y. 330, 335; Matter of 
Wanner’s Estate, 146 Misc. 722, 725, 263 N. Y. S. 542); but there is 
nothing in the evidence to prove that such was his intention (Matter of 
Dunne’s Estate, 136 Misc. 250, 251, 240 N. Y. S. 845, affirmed 232 App. 
Div. 831, 249 N. Y. S. 925) ; nor has the defendant sustained the burden 
of establishing a completed delivery of the bank book with intent of 
making a gift (Matter of Vitelli’s Estate, 139 Mise. 165, 166, 167, 247 
N. Y. S. 839, affirmed 233 App. Div. 867, 251 N. Y. S. 885; Matter of 
Hayes’ Estate, 153 Mise. 233, 234, 275 N. Y. S. 466); neither has she 
convincingly proven that she accepted the bank book as a gift (Matter 
of Pastore’s Estate, 155 Misc. 247, 253, 279 N. Y. S. 200; see generally, 
Matter of Van Alstyne, 207 N. Y. 298, 306, 100 N. E. 802); from the 
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evidence one conclusion is inescapable; her acceptance was as custodian, 
not as donee. 

Defendant’s mother was also a mute spectator at the trial; she, too, 
was mentioned by the witnesses as not being particularly.enamored of 
her son-in-law; on the oceasion of his trying to see defendant then with 
her mother he was refused access to the home; this is an added cud on 
which both may ruminate; it follows as.a corollary that both defendant 
and her husband would be far happier upon resuming their married life 
after the war were they to refrain from unnecessary resort to their 
respective mothers for solution of problems which they are able to 
unravel themselves; they both are well equipped with the right tackle 
and compass to steer their matrimonial bark from the maternal harbor 
where the anchorage is insecure even in a passing squall. 

Motions by defendant to dismiss the complaint and for judgment on 
her counterclaim are denied with appropriate exceptions; motion by 
plaintiff for judgment on her complaint and for dismissal of the counter- 
claim is granted with exceptions also to defendant. In this disposition 
let neither the defendant despair nor the plaintiff gloat. 

Judgment for plaintiff against defendants awarding plaintiff the 
bank book bearing balance and interest to September 6, 1941, of $1,054.12 
plus accruals thereon to date of withdrawal. As appears from the 
record the only relief sought between the plaintiff and defendants was 
as to the title to the account. Therefore, the plaintiff is not awarded 
any costs. In view of the appearance and answer of defendant bank 
let the form of the judgment to be entered be settled in two days’ notice 
to all parties. Ten days’ stay of execution and thirty days to make a 
ease after the entry of judgment is granted the individual defendant 
herein. 


Industrial Bank Charge of Interest Paid in Advance 
of Loan Not Usurious 


Atlantic Industrial Bank v. Centonze, Supreme Court of Errors of 
Connecticut, 31 Atl. Rep. (2d) 392 


Where makers of note of $739.88 received $695.45, the difference 
representing interest paid in advance, and parties orally agreed that 
makers were to pay face of note in 52 weekly payments, the first 
payment to be made one week from date of note, but where payee 
‘was: an industrial bank, the payee was entitled to charge interest and: 

' have it paid in advance. 
Defendants, makers of note to plaintiff for $739.88, received the 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §1567. 





THE BANKING LAW JOURNAL 689 


sum of $695.45, the difference, $44.43, representing interest paid in 
advance. The parties orally agreed that the defendants were to pay 
the face of the note in fifty-two equal weekly installments, the first 
payment to be made one week from the date of the note. Upon 
failure of the defendants to pay the note as agreed, plaintiff brought 
this action against the defendants for balance due and for an 
attorney’s fee provided for in case of non-payment of note. The 
defendants contended that on the evidence the court could not find 
that the rate of interest was less than 12 per cent per annum or that 
plaintiff was an industrial bank. 


It was held that plaintiff, as payee, was an industrial bank and 
was entitled to charge interest of $44.43 and take it out of the $739.88 
as paid in advance. 


Action by the Atlantic Industrial Bank on a note against Marguerite 
R. Centonze and others. The action was tried to the court. Judgment 
for the plaintiff, and defendants appeal. 

No error. 

Frank Rich, of Stamford, for appellants (defendants). 

Joseph P. Zone, of Stamford, for appellee (plaintiff). 


PER CURIAM—tThe defendants gave the plaintiff their note, dated 
September 19, 1939, for $739.88, for which they received the sum of 
$695.45, the difference, $44.48, representing interest paid in advance. 
The parties orally agreed that the makers were to pay the face of the 
note in fifty-two equal weekly payments, the first payment to be made 
one week from the date of the note. This the defendants failed to do 
and the plaintiff brought this action for the balance and for an attorney’s 
fee provided for in case of non-payment of the note. Judgment was 
rendered in favor of the plaintiff from which the defendants have 
appealed. . 

The assignments of error are in substance that the trial court could 
not on the evidence find that the rate of interest charged was less than 
12 per cent per annum or that the plaintiff was an industrial bank 
exempted from the provisions of General Statutes, § 4732, by § 1239e 
of the Cumulative Supplement of 1939. The plaintiff produced in 
evidence a certificate dated August 12, 1926, bearing the signatures 
of the members of the banking commission of the state and its seal, 
stating that The Italian Loan Association was authorized to transact 
business as an industrial bank, and a copy of a certificate dated December 
2, 1940, authenticated as a true copy by the'secretary of the state, having 
upon it the seal of the banking commission and apparently the actual 
signatures of the members of the commission, authorizing the association 
to change its name to The Atlantic Industrial Bank. Under the statutes 
in force in 1926, the banking commission was empowered to issue a 
certificate of authority to a corporation to do business as an industrial 
bank. Public Acts, 1919, Chap. 196, § 9, General Statutes, § 4038, 
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Cum. Sup. 1935, § 151le. Under the statutes in force in 1940, the 
banking commission was empowered to issue a certificate authorizing 
an industrial bank to change its name; the certificate to be filed in the 
office of the secretary of state. General Statutes, Cum. Sup. 1935, 
§§ 1515c, 1450c. Courts take judicial notice of the seals and signatures 
of the heads of departments of the state government. Cary v. State, 
76 Ala. 78, 83; 1 Chamberlayne, Evidence, §§ 655, 657; 1 Jones, Evidence, 
4th Ed., § 111; 7 Wigmore, Evidence, 3d Ed., § 2161. The certificates 
in evidence were properly authenticated and in the absence of any 
countervailing evidence were sufficient to justify the court in finding 
that the plaintiff was an industrial bank. The plaintiff, being an 
industrial bank, was entitled to charge interest in the manner and 
amount that it did. General Statutes, Cum. Sup. 1939, § 1239e; 
Columbus Industrial Bank v. Miller, 125 Conn. 313, 319, 6 A. 2d 42. 


Trustee’s Right to Recover Money Paid Under Honest 
Mistake of Fact 


Lanston v. American Security & Trust Co., Municipal Court of Appeals 
for the District of Columbia, 32 Atl. Rep. (2d) 482 


A trustee who pays money under an honest mistake of fact may 
recover money so paid, by way of set-off, where it is shown that the 
trustee’s act was not due to any dereliction or negligence on its part 
in the performance of its duties. 


Defendant, testamentary trustee under will of father of plaintiff’s 
husband, of which plaintiff’s husband was beneficiary of certain 
income, was ordered by decree of court to pay the plaintiff a three- 
fifths portion of said income in quarterly instalments, during the 
joint lives of plaintiff and her husband. Upon the death of her 
husband, plaintiff was to receive $1,000 annually from the trust 
estate. Plaintiff’s husband died in Hungary in January, 1942, but 
the defendant trustee did not receive notice until five months later, 
during which interval the defendant trustee continued to pay plain- 
tiff the income as ordered by decree of the court. Later plaintiff 
sued defendant trustee for certain accumulated payments due her 
and the defendant trustee defended by way of: set-off for $1,074.34, 
which the defendant trustee claimed to have overpaid the plaintiff. 


It was held that the defendant trustee was. entitled to affirmative 
eredit by way of set-off against plaintiff’s claim to payments due her 
because of an honest mistake of fact. The defendant trustee under 
the circumstances and prevalent difficulty of communication could 
not be found to have been derelict in its duties in not becoming 
informed sooner of the death of plaintiff’s husband. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §515. 
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Action by Ethel V. Lanston against the American Security & Trust 
Company to recover alleged accumulated payments due plaintiff, to 
which a defense by way of set-off for claimed overpayment was inter- 
posed. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Mark P. Friedlander, of Washington, D. C., for appellant. 

Llewellyn C. Thomas and G. Bowdoin Craighill, both of Washington, 
D. C., for appellee. 


CAYTON, A. J.—Appellant as wife of Aubrey Lanston and later 
as his widow was entitled to receive certain payments, hereinafter 
described, from the estate of her husband’s father, Tolbert Lanston. 
Appellee is testamentary trustee of that estate. Appellant sued appellee 
for certain accumulated payments due her. The only defense was by 
way of set-off for $1074.34 which the trustee claimed to have overpaid 
appellant. Crediting appellant with $750 admittedly due her the 
trustee claimed a net of $324.34. From a judgment entered in favor 
of the trustee for that amount, this appeal was taken. 

The amounts which appellant was entitled to received from the estate 
were fixed (a) during the life of her husband by an equity decree, and 
(b) after her husband’s death, by the will of Tolbert Lanston. The 
decree was entered in 1914 in a maintenance suit she had filed against 
her husband, and in which the present appellee was a party defendant. 
Under the decree, to which her husband consented, appellant became 
entitled to receive, and the trustee was required to pay over to her, 
during the periods pertinent to this inquiry: ‘‘A full three-fifths portion 
of all net moneys by it collected from the trust estate by it held as 
Trustee, payable to said Aubrey Lanston, under the terms and provisions 
of the said Last Will and Testament of Tolbert Isanston, deceased; 
payment of the said full three-fifths portion to the said complainant by 
the said Trust Company shall be made in quarterly installments during 
the joint lives of the said complainant and the defendant, Aubrey 
Lanston.’’ 

Under the will of Tolbert Lanston she became entitled to receive 
$1,000 per year from the trust estate, upon the death of her husband. 

For some years Aubrey Lanston had been living in Hungary and 
the trustee had been transmitting to him through the American Express 
Company such payments as were due from the trust funds. In Decem- 
ber, 1941, that company notified the trustee that because of war conditions 
no future transmittals could be made to Hungary. Aubrey Lanston died 
there on January 19, 1942. Notice of his death did not reach the trustee 
until June 16, 1942. It came through the State Department of this 
country which had received the information from the American Legation 
at Bern, Switzerland. 

Because of the war the trustee did not attempt to send any payments 















THE BANKING LAW JOURNAL 





692 





to Aubrey Lanston after December, 1941. It did, however, continue to 
pay to appellant the three-fifths portion to which she would have been 
entitled if her husband were still alive. It was those payments which 
the trustee claimed constituted the overpayment. The trial court held 
that the trustee was entitled to an affirmative credit by way of recoup- 
ment or set-off against appellant’s claim. We think the ruling was 
correct, for three reasons. 

1. Appellant’s rights under the decree in the maintenance suit 
ended with her husband’s death. The decree, by its own terms, pro- 
vided for payments ‘‘during the joint lives’’ of Aubrey Lanston and 
his wife. It specifically recited that the payments to Mrs. Lanston were 
to be out of funds payable to Aubrey Lanston ‘‘under the terms and 
provisions of the Last Will and Testament of Tolbert Lanston.’’ That 
will entitled appellant to $1,000 per year as the surviving widow of 
Aubrey Lanston. Taking the will and the decree together, it is clear 
that appellant was to receive three-fifths of her husband’s income from 
the estate so long as he lived, and after his death the $1,000 per year 
provided in the will. 

We therefore decide that in the circumstances of this case the con- 
trolling date for the purpose of fixing the amounts due was the date 
of the death of Aubrey Lanston and not the date when notice thereof 
reached the trustee. 

2. The over-payment was made by the trustee because of an honest 
mistake of fact, that mistake being the assumption that Aubrey Lanston 
was alive during the five month period when he was actually dead. 
That mistake of fact was untainted by any negligence on its part. In 
view of conditions as they were and the extreme difficulty of communica- 
tion with a country like Hungary which had declared war upon us it 
cannot be said that the trustee was derelict in not becoming informed 
sooner of the death of Aubrey Lanston. 

We therefore follow the established rule that one who pays money 
to another under an honest mistake of fact may, in the absence of an 
equitable defense, recover the money so paid. Prowinsky v. Second 
National Bank, 49 App. D. C. 563, 265 F. 1003, 12 A. L. R. 358; 
Hibbs v. Beall, 41 App. D. C. 592; Strauss v. Hensey, 9 App. D. C. 541. 

3. Appellant argues that because the overpayment was made under 
a court decree it cannot be recovered, but as above stated we think 
appellant’s rights under the decree expired upon the death of the 
husband. 

Nor in approving the trustee’s claim is there involved, as appellant 
contends, either a collateral attack on the equity decree or a disregard 
thereof, but in fact a precise recognition of the rights of the parties as 
fixed by that decree. 

Affirmed. 








LEGAL QUERIES AND ANSWERS 


Acceptance | 


Q. The holder of a bill took a-qualified acceptance and notified the 
drawers that he had done so. The drawer paid no attention to ‘the 
notification. What are the holder’s rights against the drawer? 

A. Unless the drawer within a reasonable time after being notified 
of the qualified acceptance expresses his dissent, he will be deemed ‘to- 
have assented and will remain liable on the bill. N. I. L. Sec. 42. 


Bank Director 


Q. A bank director purchased stock of his bank,:giving notes’in pay- 
ment thereof. In an action brought by the bank on the-notes, can :the 
director defend on the ground that the value of the stock had been 
misrepresented to him by the president of the bank. 

A. No. It was the duty of the director to know the financial condi 
tion of the bank. Therefore, the misrepresentation by the president was 
not a defense. Goess v. Ehret, 85 Fed. Rep. (2d) 109. 53 B, L. J. 836, 
859. § 1110 B. L. J. Digest. 


Discharge 


Q. How may parties who are secondarily liable on.an instrument be 
discharged by .acts of the holder? 

A. Parties secondarily liable, such as indorsers, drawers, ete.; are 
discharged by an act of the holder which will discharge:a prior party, 
such as payment of the instrument or its gratuitous cancellation. Sec- 
ondary parties are also discharged by a cancellation of their own signa- 
ture or the signature of prior parties; by the legal tender of payment 
by a prior party; by a release of the principal debtor, or by an extension 
of time of payment. N. I. L., See. 120. 


Certification 


Q. A bona fide holder of a check, bearing a forgery of the drawer’s. 
signature, had it certified by the drawee bank. The bank later discovered 
the forgery and then refused to pay the check. Can the holder compel 
payment? 

Editor’s note: Answers to questions may not be applicable to aH jurisdictions. 
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A. Yes. The certification admits the genuineness of the drawer’s 
signature. Hazen v. Bowery Nat. Bank, 64 Barb. (N. Y.) 197; Adam v. 
Manufacturers & Traders’ Nat. Bank, 63 Mise. Rep. (N. Y.) 403, 116 
N. Y. Supp. 595. 32 B.L. J. 151. § 269 B. L. J. Digest. 


Checks Signed By Agent 


Q. Husband authorized his bank to pay checks signed by his wife. 
Subsequently, his wife sued him for divorce and the bank had notice of 
the action. Can the husband hold the bank liable for paying checks 
signed by his wife after the bank received notice of the divorce action? 

A. Yes. The court held that commencement of the divorce action 
revoked the authority the husband had given to the bank to pay checks 
signed by his wife. Addison v. Dent County Savings Bank, Mo., 226 
S. W. Rep. 322. 38 B. L. J. 169. § 1241 B. L. J. Digest. 


Insanity of Drawer 


Q. Does the insanity of a depositor revoke the authority of the bank 
te pay his check? 

A. Yes. But payment of a check of an insane person without notice 
of the insanity will generally be held to be a valid payment. Riley v. 
Bank, 36 Hun (N. Y.) 513. 23 B. L. J. 956; 32 B. L. J. 525. § 287 
B. L. J. Digest. 


Holder 


Q. In what circumstances can a holder of a check, who is not a holder 
in due course, enforce the check against the parties liable thereon? 

A. Such a holder can enforee payment of the check where the party 
he seeks to hold liable has no defense to the instrument. In other words, 
he can enforce it in the same manner as if it were non-negotiable. 
N. I. L., See, 58. 


Joint Deposit 


Q. A bank held a deposit in trust for two joint owners. One of the 
owners was individually indebted to the bank on promissory notes. Was 
the bank or the maker of the notes entitled to have the deposit set off 
against the notes? 

A. No. The liabilities were not mutual. One was a joint liability and 
the other was an individual liability. In order for a bank to be per- 
mitted to set off against a debt owing to the bank, the deposit must be 
owned and the debt must be owing in the same capacity. Union Trust 
Co. v. Mullineaux, Md., 194 Atl. Rep. 823. 55 B. L. J. 65. § 794 
B. L. J. Digest. 
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Notice of Dishonor 


Q. A notice of dishonor intended for a corporation was served per- 
sonally by leaving it at the cashier’s window. Was this a sufficient 
service? 

A. No. Not in the absence of proof that the notice reached a properly 
authorized agent or officer of the corporation. American Exchange 
Nat, Bank v. American, ete., Co., 103 N. Y. App. Div. 372, 92 N. Y. Supp. 
1006. 29 B. L J. 837. § 1016 B. L. J. Digest. 


Overdraft 


Q. Where the payee of a check indorses it to another person, who 
deposits it in a branch office of the drawee bank, can the payee recover 
from the bank if the check is subsequently returned because of no funds? 

A. No. The payee has no cause of action against the bank even 
though the check was credited in the pass book and marked paid. Bal- 
sam v. Mutual Alliance Trust Co., 132 N. Y. Supp. 325. 29 B. L. J. 
242. § 1144 B. L. J. Digest. 


Presentment 
Q. A note specified no place of payment but the address of the maker 
was written on the note. Where should presentment be made? 


A. Presentment should be made at the address of the maker, as 
given in the note. N. I.'L., See. 73. 


Protest 


Q. How may a lost check be protested ? 


A. Where a check is lost or destroyed or is wrongfully detained from 
the person entitled to hold it, protest may be made on a copy. N. I. L., 
Sec. 160. 


Stopping Payment 


Q. Within what time must a notice to stop payment be received by 
the bank in order to be valid? 


A. The notice to stop payment must be received by the bank before 
the check has been certified or paid. Bank of Hamilton v. Williams, Ga., 
90 8. E. Rep. 718, 34 B. L. J. 24; Brandt v. Public Bank, 139 N. Y. App. 
Div. 173, 123 N. Y. Supp. 807, 27 B. L. J. 787; Steiner v. Germantown 
Trust Company, Pa., 158 Atl. Rep. 180. 49 B. L. J. 659. § 1465 
B. L. J. Digest. 





Sudirial Crends 


Digest of Decisions on Forged Paper 


Drawee bank paying check on forged indorsement held liable to true 
owner 


The payee of a check paid on a forged indorsement can recover the 
amount thereof from the drawee bank. Crahe v. Mercantile Trust & 
Savings Bank, Ill., 129 N. E. Rep. 120. 40 B. L. J. 319. 


Where a check is paid on a forgery of the payee’s indorsement, a 
failure by the payee to promptly notify the drawee bank, or intermediate 
parties, of the fact will not preclude him from recovering against them. 
Stern v. President and Directors of Manhattan Co., 235 N. Y. Supp. 634. 
46 B. L. J. 702. . 


The rightful owner of a check paid on a forged indorsement can 
recover in an action against the drawee bank on the ground that the bank, 
by paying the check, in effect, certified it. Commercial National Bank v. 
Lincoln Fuel Company, 67 Ill. App. 166; Survey v. Wells, Fargo & Co., 
5 Cal. 124; Jackson Paper Mfg. Co. v. Commercial Nat. Bank, 199 III. 
151, 65 N. E. Rep. 316; Seventh Nat. Bank v. Cook, 73 Pa. 483, 40 B. L. J. 
317-318; Pickle v. Muse, 88 Tenn. 380, 12 S. W. Rep. 919; Jackson v. 
Bank, 92 Tenn. 154. 31 B. L. J. 833. 


A check payable to a corporation was indorsed without authority by 
the company’s superintendent and cashed by C, who had the check 
certified before paying over the cash. The money was appropriated by 
the superintendent. C collected on the check through his bank. It was 
held that the drawee bank was liable to the payee. Jackson Paper Mfg. 
Co. v. Commercial Nat. Bank, 199 Ill. 151, 65 N. E. Rep. 136. 
20 B. L. J. 43. 


A commercial traveler, employed to sell and take orders for goods, to 
collect accounts, and receive money and checks payable to the order of 
his principal, is not by implication authorized to indorse his principal’s 
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name on the checks ; and a drawee bank paying a check on such indorse- 
ment. will be responsible to the principal. Jackson v. National Bank of 
MeMinnville, 92 Tenn. 154, 20S. W. Rep. 802. 8 B. L. J. 140. 


Authority to an agent to collect accounts does not include authority 
to indorse checks payable to the principal. The drawee bank, which 
pays a check so indorsed, will be liable to the principal, the real owner 
of the check. Graham v. U. S. Sav. Inst., 46 Mo. 186, 17 B. L. J. 785; 
Chamberlain Metal Co. v. Bank of Pleasanton, Kans., 160 Pac. Rep. 
1138, 34 B. L. J. 19; Wayne Tank & Pump Co. v. Bank of Eureka 
Springs, Ark., 290 8. W. Rep. 370. 44 B. L. J. 395. 


The drawer of a check on the defendant bank, payable to the plaintiff 
company, delivered it to the company’s agent. The agent, without the 
knowledge or authority of the payee, indorsed the latter’s name on the 
check, collected it from the drawee bank and retained the proceeds. It 
was held that, assuming that the bank had knowledge that the indorse- 
ment was unauthorized, it was liable to the payee for the amount of 
the check. Fidelity & Deposit Co. v. Bank of Charleston, U. S. 267 
Fed, Rep. 367. 37 B. L. J. 844. 


A bank which issues cashier’s checks and pays them on indorsements 
made by the payee’s agent without authority is liable for the amount of 
the checks to the payee. Morris & Bailey Steel Company v. Bank of 
Pittsburgh, Pa., 120 Atl. Rep. 698. 40 B. L. J. 475. 


A drawee bank which pays a check on a forgery of the payee’s 
indorsement, written thereon by the payee’s agent, is liable for the 
amount to the payee. The burden of proving negligence, if any, on the 
part of the payee rests upon the bank. Reimel v. Northwestern Trust 
Co., Penn., 148 Atl. Rep. 706. 47 B. L. J. 444. 


A person of the same name as payee forged the latter’s indorsement 
on a check, and transferred it to a third party, to whom the bank paid | 
the amount. The bank, upon suit, was held liable to the real payee. 
Indiana Nat. Bank v. Holtselaw, 98 Ind. 85. 1B. Ll. J. 265. 


A drawee bank, which pays a check bearing a forged or unauthorized 
indorsement, will be liable to the payee of the check for its amount. 
State v. First National Bank of Albuquerque, N. M., 30 Pac. Rep. (2d) 
728. 51 3B. L. J. 562. 


The plaintiffs agent, acting without authority, indorsed the plaintiff’s 
name on a check payable to the plaintiff and wrote his name thereunder, 
followed by the word ‘‘Agent.’’ He deposited the check to his credit 
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in his own bank and it was collected from the defendant drawee. The 
agent appropriated the proceeds. It was held that the bank was liable 
to the plaintiff for the amount of his loss. Kentucky Title Savings 
Bank & Trust Co. v. Dunavan, Ky., 266 S. W. Rep. 667. 42 B. L. J. 113. 


A check, drawn to the order of C, G. and mailed to him, was delivered 
to another person of the same name. It was indorsed and sold by him 
and finally paid by the drawee bank. The bank was held liable to the 
real C. G., as having paid the check on a forged indorsement. Graves v. 
American Exchange Nat. Bank, 17 N. Y. 205. 20 B. L. J. 448; 24 
B. L. J. 772. 


The plaintiff brought an action against the defendant bank to recover 
the amount of a check drawn on the bank payable to her and another 
person, alleging that she was the owner of the check in question; that 
the defendant obtained possession of the check without her authority; 
that her indorsement was forged thereon; and that the defendant con- 
verted the check to its own use. It was held that the plaintiff was 
entitled to bring the action and that a motion to dismiss the complaint 
on the ground that it did not state facts sufficient to constitute a cause 
of action should be dismissed. Spaulding v. First Nat. Bank, 205 N. Y. 
Supp. 492. 41 B. L. J. 674. 





THE BANKERS DIGEST 


INVESTMENT AND FINANCE 
Edited by OSCAR LASDON 


Treasury Finance 

During the past fiscal year in- 
vestors, other than commercial 
banks, absorbed approximately 
half the increase in the public 
debt. A $33 billion expansion in 
Government bondholdings was re- 
ported, with insurance companies, 
mutual savings banks and Gov- 
ernment agencies accounting for 
$9 billion of the increase. On the 
other hand, in this same investor 
category, ' individuals, private 
trust funds, partnerships and non- 
banking corporations added $24 
billion to their holdings. The $24 
billion increase of this latter group 
compared with an addition of $11 
billion during the previous fiscal 
period, and an expansion of only 
$1 billion during the 1940-41 fiscal 
year. : 

Further increases are now in 
sight as the result of the third war 
loan drive of the calendar year. 
The goal of this drive, starting 
September 9, is $15 billion. This 
total is to be taken up by the non- 
banking sources already enumera- 
ted. 

Securities to be offered consist 
of Series E, F and G savings 
bonds, Series C savings notes, 
Treasury 214s of 1964-69, Treas- 


ury 2s of 1951-53 and certificates 
of indebtedness bearing interest 
at the rate of 7/8 per cent. These 
are essentially the same types of 
securities offered in the second war 
loan drive. 

During the period of the drive, 
the securities offered will not be 
available for purchase by commer- 
cial banks for their own account. 
After its termination, however, the 
certificates of indebtedness and the 
Treasury 2s will also be offered 
for bank subscription. Further- 
more, so that all sales during the 
drive may be confined to non-bank- 
ing sources, the Treasury will re- 
quest the market not to trade in 
either of these two securities until 
the books for bank subscriptions 
have been closed. 

Whether there will be a fourth 
war loan in December depends, 
according to Secretary Morgen- 
thau, “upon how fast we are called 
upon to spend the money.” Current 
estimates are that expenditures 
during the final half of 1943 will 
approach $52 billion, that receipts 
will be somewhere around $19 bil- 
lion, so that necessary borrowings 
will total $33 billion. 

In this connection, it is inter- 
esting to observe that the first 
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and second war loans were over- 
subscribed by 40 per cent. Similar 
performance during the third war 
loan drive would mean that $21 
billion of bonds would be sold in- 
stead of the $15 billion amount 
requested. This $21 billion total, 
if combined with the anticipated 
sales of notes, certificates and bills 
by the Treasury for July and 
August, would leave only about 
$7.2 billion to be obtained during 
the remainder of the year. 

However, exclusive of Septem- 
ber, the months of August through 
December are expected to witness 
the sale of an additional $4 billion 
of war savings bonds. Accordingly, 
commercial banking sources will be 
called upon to finance $3.2 billion 
—a relatively small total—during 
the final quarter. 

Obviously, an increase in spend- 
ing over anticipated amounts, or 
failure of the September financing 
to achieve a good-sized oversub- 
scription, increase the possibility 
of additional financing in Decem- 
ber—unless War Finance Commit- 
tees are able to take up the slack 
by stepping up the sales of war 
savings bonds. 


Expenditure Rationing 

Earlier this year, Congress re- 
fused to consider a spending tax 
as a means of retarding consumer 
outlays. It is possible, however, 
that the coming session may ap- 
prove some form of an expendi- 
ture rationing program as a 
means of relieving the price struc- 
ture from the pressure of excess 
funds. If the nation were willing 
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to accept such a program, it is 
maintained that it could be worked 
out in a fashion that would be 
practicable from an administra- 
tive point of view. 

Treasury officials support the 
contention that such a program, 
representing a direct attack on 
consumer purchasing power, would 
have two important results. First, 
it would deal inflation a body blow, 
Secondly, it would allocate the 
economic sacrifices of war in a 
more equitable manner. 

Proponents of expenditure ra- 
tioning back up their program by 
pointing out that wartime bond 
purchases can, at any time, be 
converted into cash. Even if a 
program of heavier taxation is 
worked out, the huge amount of 
bank deposits plus the cash poten- 
tial that can be realized through 
conversion of war savings bonds, 
could effectively neutralize any 
benefits which might be contem- 
plated through increased taxes, 
compulsory savings, or both. 

Some idea of the increase in the 
total of liquid assets held by indi- 
viduals may be realized from the 
fact that during 1943 alone, it 
is estimated that individuals will 
have saved about $30 billion in 
cash and war bond holdings. For 
the three year period, 1941-42-43, 
the total would be $60 billion. In- 
cluding corporations, the expan- 
sion of liquid assets during the 
three year period would total 
about $100 billion. 

A well-designed program of ex- 
penditure rationing will probably 
be formulated with a view to pos- 
sible application after the war. 
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Expenditure rationing, in itself, 
does not provide the Government 
with any additional revenues but 
such a program may be worked 
out in conjunction with plans that 
might fall within the tax struc- 
ture. For example, while spend- 
ing (certain types of purchases 
excepted) would be restricted, des- 
ignated limits could be exceeded 
upon payment of a spending tax. 

In this way, features of the 
spending tax and the sales tax 
might be combined in a single 
measure. And while either has so 
far been unacceptable, such a com- 
bination might be received with 
more favor. 


Tax Payments 


Excess profits taxes, according 
to the Treasury, yielded the Fed- 
eral Government $5,174,319,000 
during the past fiscal year. This 
was an increase of $3,556,130,000 
over the 1941-42 fiscal year. The 
increase reflected the flat 90 per 
cent rate now in effect, as against 
the 60 percent level previously 
prevailing. Total 1942-43 corpo- 
rate tax payments attained a fig- 
ure of $9,673,942,000—a figure 
more than double that of the pre- 
vious year. 

Individual tax payments, on the 
other hand, expanded from $3,- 
262,800,000 in the 1941-42 fiscal 
year to $5,739,434,000 during the 
following period. 

Total internal revenue receipts 
for the past fiscal year amounted 
to $22,339,284,000 as compared 
with $13, 047, 869,000 during the 
1941-42 period. Largest 1942-43 
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collection was realized from New 
York state, which reached $4,- 
304,285,000. Pennsylvania was 
second with $1,993,467,000, while 
Illinois was third with $1,862,- 
797,000. 


Inflationary Dangers 

This $33 billion financing pro- 
gram by the Treasury, and Con- 
gress’ decision to impose no new 
income taxes during 1943 have im- 
pelled the Department of Com- 
merce to emphasize, once more, in- 
flationary dangers and to point 
anew to the necessity of more tax- 
ation. The Department of Com- 
merce wants borrowing to be re- 
duced: to the barest minimum, if 
“possibly diastrous inflation is to 
be averted.” 

An accumulation of $100 bil- 
lion of savings and bank deposits 
in the hands of business and indi- 
viduals is predicted by the year- 
end. This huge total of liquid 
assets has dangerous potentialities 
—not only during the war, but in 
the post-war period as well. And 
should these liquid assets attempt 
to find a spending outlet before 
industry has time to reconvert 
after the war—and should effec- 
tive controls be absent—inflation- 
ary price spirals will result. 


Admittedly, wartime savings in 
the form of savings bonds and idle 
bank deposits limit spending and 
diminish the severity of price con- 
trol problems. 


Nevertheless, such savings rep- 
resent a reservoir of potential pur- 
chasing power which, if added to 
current income, could “skyrocket 
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prices to unbelievable heights” if 
controls should fail. Consequently 
if the post-war danger is to be re- 
duced, this objective must be 
accomplished by placing further 
war-financing on a pay-as-you-go 
basis. If effective price controls 
are to be assured for as long as 
necessary during the post-war 
peribd, Federal borrowing must be 
restricted and taxation must be in- 
creased. This is the crux of the 
problem. 


Legal Investments 


Changes in the list of securities 
considered legal for savings bank 
investment in New York state have 
resulted in a slight reduction in 
the total volume of such obliga- 
tions. Bonds in the amount of 
$151,144,000 were added, while 
issues totaling $173,660,000 were 
removed. It should be noted, how- 
ever, that almost all removals were 
occasioned by extinguishment of 
debt, either through maturity or 
prior redemption. 

In addition to a small number 
of municipal issues which were 
added, also placed on the list were 
equipment trust certificates of the 
Chesapeake & Ohio, Kansas City 
Southern and Pere Marquette rail- 
roads. Public utility company 
issues supplied the bulk of the in- 
crease to the legal list, among 
them being $12,500,000 Central 
Maine Power 314s, 1972, $30,- 
170,000 Long Island Lighting Co. 
314s, 1972, $25, 293,000 Niagara 
Falls Power 314s, 1966, $38,000,- 
000 Public Service of Indiana 
314s, 1973, and $20,500,000 Pub- 
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lic Service of New Hampshire 
314s, 1943. 

State Superintendent of Banks, 
Elliott V. Bell, reiterated the 
policy of the department when he 
noted: 

“The fact that a security ap- 
pears upon this list does not indi- 
cate that the banking departmet 
considers it a proper investment 
under all circumstances for the 
funds of any individual savings 
bank. The question of whether 
a savings bank should purchase a 
particular security which appears 
on the list is one which should be 
determined in each case by the 
management of the savings bank 
on the basis of all relevant facts.” 

This warning obviously reflects 
the attitude of the department 
toward many second grade rail 
obligations. 


Commercial Bank Earnings 


Figures released by the Federal 
Deposit Insurance Corporation 
show that operating earnings of 


all insured commercial banks 
reached a new high during 1942. 
However, net profits after taxes 
showed a slight decline. 

Operating earnings amounted 
to $1,791 million in 1942 as com- 
pared with $1,730 million in 1941. 
During 1942, net profits after 
taxes were $441 million, which 
represented a return of 6.3 per 
cent on total capital funds. Only 
1936 and 1941 performances were 
higher. 

Income return on investments 
increased $101 million, due almost 
entirely to increased holdings of 
U. S. Government obligations. 





BOOKS FOR BANKERS 


Tue AIRPLANE AND Tomorrow’s 
Wor.p. By Waldemar Kaemp- 
ffert. New York: Public Af- 
fairs Committee, 30 Rockfeller 
Plaza. 1943. Pp. 31. 10c. 

“Isotation and the airplane can- 

not go together. The airplane 

demands a political outlook that 
goes beyond country or contin- 
ent.” 


Women At Worx In Wartime. 
By Katherine Glover. New 
York: Public Affairs Commit- 
tee, 30 Rockefeller Plaza. 1943. 
Pp. 31. 10c. 

Tue big problem of convincing 


millions more women in the homes 
of the nation that they are needed 


in “every kind of a job that keeps 
the wheels turning in wartime” 
has yet to be done. 


Facts Asovut British Banks AnD 
THE War. By Norman Crump. 
London: Banking Information 
Service, 3 Lombard Street E. 
C. 3. Pp. 44. 64d. 

A piscussion of financial and ad- 

ministrative developments in Brit- 

ish banking since the war. 


THe Bacxcrounp oF Invest- 
MENT. By Donald G. Fergu- 
son and Robert L. Blair. Cam- 
bridge, Mass.: American Insti- 
tute for Economic Research, 
54 Dunster Street. Pp. 20. 
$1.00. 


A consideration of the field of in- 
vestment and the problems of the 
individual investor. 


Rerort From CoMMITTEE ON 
Man-Power 1n BANKING AND 
ALLIED BusINESSEs, IN ORDIN- 
ARY INSURANCE AND IN INDUs- 
TRIAL AssuRANCE. New York: 
Guaranty Trust Company. 


Tuis is a reprint of a British 
Parlimentary report on  war- 
time man power problems of finan- 
cial institutions and should be of 
particular interest to banks in the 
United States. 


Tue Money-anv-Bankine Con- 
DITIONS OF SusTAINED TRADE 
AND EMPLOYMENT. By C. G. 
Hoag. Haverford, Penn.: Pub- 
lished by the author. 1943. 
Pp. 14. 

Contains proposals for reform 

and comments on the program of 

Professor Hansen. 


Tue KircHen 1n War Propvuc- 
TIion. By Helen Hill. New 
York: Public Affairs Commit- 
tee, 30 Rockefeller Plaza, 1943. 
Pp. 28. 10c. 


How to get adequate and health- 
ful food despite food shortages 
and rationing. 


FreEpoM From Want: A Worip 
Goat. By Elizabeth E. Hoyt. 
New York: Public Affairs Com- 
mittee, 30 Rockefeller Plaza. 
Pp. 31. 1943. 10c. 


Tue author sees the United Na- 
tions as an agency which can be 
strengthened, further developed 
and immediately used in the strug- 
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gle for freedom from want after 
the war. 


A Farr Metuop or Computinc 
Savincs Account INTEREST. 
New York: New York State 
Bankers Association, 33 
Liberty Street. Pp. 15. 

RecomMENpATIONS for a uniform 

method, fair both to the bank and 

the depositor, for computing in- 
terest on thrift accounts. 


Pusuiciry Aanp Pusiic ReEta- 
TIONS FOR THE AVERAGE Bank. 
New York: New York State 
Bankers Association, 33 
Liberty Street. Pp. 42. 

Pornts out that banks should not 

lessen their advertising and pub- 

lic relations efforts during the 
war, but should instead use pres- 
ent conditions as a foundation 
for building good will that will 


endure after the war is over. 


THE BANKER AND THE Exporter. 
By A. M. Strong. New York: 
Foreign Department, Public 
National Bank & Trust Com- 
pany, 37 Broad Street. 1943. 
Pp. 19. 

A CONSIDERATION of export letters 

of credit. Value to exporters and 

to bankers interested in foreign 
department methods. 


Statue oF Liserty EN.IGHTEN- 
ING THE Worxtp. New York: 
New York Trust Company, 100 
Broadway. Pp. 40. 


Tuis is an attractively illustrated 
and printed monograph on the his- 
tory and background of the Sta- 
tue of Liberty. As for many years 
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the New York Trust Company has 
used a representation of the Sta- 
tue of Liberty as its symbol it 
seemed fitting that they should 
sponsor a history of the statue at 
this time. 


Price - LEVEL STABILIZATION 
TurovucH Monetary Controu. 
By Frederic Albert Jackson. 
New York: New York Univer- 
sity, Washington Square. 1942. 
Pp. 19. 

TuIs stupy was intended to con- 

tribute to a clearer understanding 

of the question of ‘achieving sta- 
bility in the economic system by 
monetary action alone. 


THe INDEPENDENCE OF STATE 
Recuiatory AceEnNcies. By 
W. Fesler. Chicago. 

Public Administration Service, 

1313 East 60th Street. 1942. 

Pp. 72. $1.50. 
TRANSFERENCE to administrative 
agencies of power, traditionally 
associated with legislatures 
courts has destroyed old cate- 
gories of political 
makes necessary a re-examination 
of established concepts of govern- 
mental organization and democra- 
tic control. 


James 


and 


science and 


Workers anv Bosses ArE Hv- 
MAN. By T. R. Carskadon. 
New York: Public Affairs Com- 
mittee, 30 Rockefeller Plaza. 
1943. Pp. 32. 10c. 

Conrenps that working condi- 

tions, how a worker feels about 

his job and what happens to him 
on the job, affects not only his 
health but his output. 





Advertising and Public Relations 


Folder for Service Men 


“Serving Service Men and 
Women” is the title of a new leaf- 
let published by the East River 
Savings Bank, New York. De- 
signed to offer practical sugges- 
tions to men and women going in- 
to the armed services, it points 
out that the bank with a reduced 
staff and extra wartime activities 
is trying to anticipate the wartime 
problems of its depositors. The 
questions in the pamphlet are de- 
signed to include those asked most 


often by depositors who are going | 


into service or who have relatives 
in service. It offers plans for the 
safe keeping of bonds and bank- 
books, how to send cash to those 
in the armed services, tells of the 
opportunities of saving by payroll 
allotment or mail and stimulates a 
depositor to analyze his account 
to determine whether it is the pre- 
ferred type of account while he is 
in service. 


‘*A Bank Goes to War’? 


An attractive brochure has been 
issued by State-Planters Bank and 
Trust Company, Richmond, Va., 
to illustrate the many ways in 
which the bank is furthering the 
war effort. President H. H. 
Augustine says in an introduc- 
tion: 

“Banks are not classed as essen- 
tial industries. Nevertheless, all 
of us remember the paralysis which 
struck the country when the banks 


closed for ten days in 1933. We 
have no intentions of trying to get 
banking reclassified as essential, 
yet we feel that the banks are 
playing a vital role in these diffi- 
cult times. We know that they are 
performing tasks in connection 


‘with the war which are far afield 


from peace-time banking, and this 
in spite of an acute man power 
shortage rapid personnel 
turnover. 

“You will be interested, we be- 
lieve, in some of the war activities 
in which State-Planters is partici- 
pating. Many of the things we 
are doing to speed the war effort 
typify in some degree the action 
and attitude of all good banks. 

“In light of the tremendous 
sacrifices our men in the armed 
forces are making, the things we 
are doing seem small indeed. We 
feel, however, that every civilian 
in America should give every 
precious minute and every ounce 
of strength possible towards help- 
ing win the war. To this end our 
efforts were dedicated on Decem- 


ber 8, 1941.” 


and 


Historic Cambridge 
The Harvard Trust Company, 
Cambridge, Mass., has recently is- 
sued a new series of two-color 
leaflets which are distributed to 
depositors illustrating and des- 
cribing various events in the his- 
tory of Cambridge. Some recent 
titles are: Leif Erikson in Cam- 
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bridge; Cambridge—a Fortified 
Town; A Real Estate Transac- 
tion in Cambridge; the Founder 
of Cambridge; First Meeting 
House in Cambridge; An Exciting 
Election in Cambridge. 


Tax Reduction Depository Service 
The American National Bank, 
Nashville, Tenn., has taken 5-col- 
umn newspaper space to advertise 
its facilities for handling tax de- 
duction funds. Text reads: 
“Under the pay-as-you-go pay- 
roll deduction plan, you are 
charged with the responsibility of 
paying the amount withheld to an 
authorized depositary not less 
often than monthly. (If with- 
holdings are over $100). 
“The American National Bank, 
a United States Government de- 
positary, will accept these pay- 
ments, issuing valid receipts there- 
for and will place them to the 
credit of the U. S. Government. 
“This additional service will be 
performed without cost to you.” 


Booklet on Statue of Liberty 

John E. Bierwirth, president of 
The New York Trust Company, 
has announced the publication by 
the company of a history of the 
Statue of Liberty, a representa- 
tion of which the company uses 
as its symbol. 

The book was written by Rod- 
man Gilder, author “The Bat- 
tery,” an authoritative account of 
the lower tip of Manhattan Is- 
land. His story of the Statue of 
Liberty recounts the inception of 
the statue by a group of French- 
men headed by Edouard Rene de 
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Laboulaye, one of whom, Auguste 
Bartholdi, was commissioned to do 
the statue. 

While it relates the campaigns 
in this country to raise the money 
for the base and the pedestal and 
describes in detail the ceremonies 
at the dedication in 1886, it is 
largely devoted to the ideas and 
ideals of the statue’s founders and 
for which it stands. As a token 
of its inspiration to others, so im- 
portant today, a portion of the 
history is devoted to poems and 
articles written about the statue 
and to describing special events 
connected with it. 

“Our interest in the statue,” 
Mr. Bierwirth said, “dates from 
the formation in 1889 of the New 
York Security and Trust Com- 
pany, whose incorporators were 
represented through William L. 
Strong on the American Commit- 
tee for the Statue of Liberty and 
its Finance Committee. The Sta- 
tue of Liberty itself had then been 
dedicated on Bedloe’s Island only 
three years before, but was al- 
ready strongly identified with the 
harbor and city of New York— 
a name featured in our corporate 
title adopted in 1905. The 
Liberty National Bank, formed in 
1891, naturally used the symbol 
during its thirty years of separate 
existence. Through this bank, 
which was merged with The New 
York Trust Company in 1921, we 
acquired the model of the great 
monument cast by Bartholdi. 
This small statue now stands in 
the lobby of our Main Office, lo- 
cated in lower Manhattan, a short 
distance from the Battery.” 





Current Conditions in Canada 


Discussing conditions in Canada, 
the Monthly Letter of Canadian 
Bank of Commerce, Toronto says: 

“Registering a decline for the 

first t'me since last winter our in- 

dex of industrial activity fell from 
211 at mid-June to 205 at mid- 
July (1937=100), while the per- 
centage of factory capacity util- 
ized fell from 128 to 125. Sea- 
sonal influence accounted in part 
for this decline, accentuated in 
some civilian industry by vaca- 
tions and reduced working staff, 
especially in the textile trades. 
The lower activity of many iron 
and steel plants was due mainly 
to further labor disputes and 
changes in production schedules. 

“The only groups to record a 
rise were foods and wood products, 
the former mainly because of 
greater activity in canning facto- 
ries and cereal mills, and the lat- 
ter owing to a speeding up of some 
wood-working plants engaged on 
war orders. Almost all sections 
of the clothing trades declined, 
steeply in the case of women’s and 
men’s clothing and rayons, and 
moderately in cottons, knitted 
goods and footwear. Pulp and 
paper output declined slightly. .. . 

“Our wage payroll index rose 
slightly, from 225 (revised) in 
May to 226 in June (1937=100). 
Manufacturing wages were lower 
at 254, as were those for mining 
at 99. Logging, construction, 
transportation and trade wages 
were all higher, in many instances 


on account of more pay days in 
the moath as well as quarterly 
adjustments. The total payroll 
was 12 per cent greater than in 
June, 1942, compared with a rise 
of 18 per cent between the same 
months of 1941 and 1942. Simi- 
larly, the increase in manufactur- 
ing wages was 12 per cent as 
against a previous 21 per cent.” 

Discussing agricultural condi- 
tions the letter says: 

“The agricultural outlook has 
improved across Canada except in 
those areas of Alberta and Saskat- 
chewan, about 20 per cent of the 
total prairie crop area, where in- 
sufficient rainfall and high tem- 
peratures have taken a heavy toll 
of the crops. ... 

“Cutting of the heavy hay crop 
in Ontario and Quebec was pro- 
tracted by wet weather and a 
shortage of labour; the full yield 
will not be harvested. Early sown 
spring grains in both Provinces 
have good prospects but the yield 
of later fields is turning out to be 
only fair. Hay and root crops in 
the Maritime Provinces promise 
well; the potato crop of Prince 
Edward Island, however, will be 
only average... . 

“The production of creamery 
butter during June was 1214, per 
cent above that of a year ago, the 
largest percentage increases being 
in New Brunswick, Quebec and 
Saskatchewan; for the six months 
ending in June, the increase for all 


Canada was nearly 19 per cent.” 
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A. B. A. 


War Service Meeting 


War finance and the domestic 
economy, inter-American fiscal 
policy, and international fiscal 
policy will be the featured sub- 
jects of discussion at the three 
general sessions of the War Serv- 
ice Meeting to be held in New 
York City, September 13-15, by 
the American Bankers Associa- 
tion. 


The program for the various 
sessions of the meeting, as devel- 
oped thus far, is as follows: 


DIVISIONAL MEETINGS 
Monday Morning, September 13 
NationaL Bank Division 
Topic: Some Current Aspects of 
Investments 
Dr. Marcus Nadler, Assist- 
tant Director 
Institute of International 
Finance, New York Uni- 
versity, New York City. 
Topic: Outlook for Loans 
Clyde D. Harris, President 
First National Bank 
Cape Girardeau, Missouri 


Trust Division 


Topic: Who Will be the Trustee? 
Louis S. Headley, 
Vice President 
First Trust Company of 
Saint Paul State Bank, 
Saint .Paul, Minnesota 
President, Trust Division, 
American Bankers Assn. 
Topic: Investments 
Dr. O. M. W. Sprague 
Professor of Banking 
Harvard University 


Monday Afternoon, September 13 
Strate Banx Division 


Topic: Small Banks After the War 
W. W. McEachern, President 
Union Trust Company 
St. Petersburg, Florida 
Topic: Competition of Government 
Credit Agencies 
Claude F. Pack, President 
Home State Bank 
Kansas City, Kansas 


Topic: Small Loan Enabling Legis- 
lation 
Richard W. Trefz, President 
Beatrice State Bank 
Beatrice, Nebraska 
Savincs Division 
“Savings and Economic Security” 
Dr. Harold G. Moulton, President 
The Brookings Institution, Wash- 
ton, D. C. 
“The Wartime Savings Program of a 
Country Bank” 
R. N. Downie, President 
Fidelity State Bank, Garden City, 
Kansas. 
“Making Savers of Prospective Home 
Owners” 
Charles W. Green 
Franklin Square National Bank, 
Franklin Square, N. Y. 
Question and Discussion Hour 
Business Session 
Election and Installation of 
Officers 
Report of the President 
Monday Evening, September 13 
Economic Panet Discussion 


GENERAL SESSIONS 
Tuesday Morning, September 14 
First General Session 
Tue Domestic Economy 
Report of the President of the A.B.A. 
W. L. Hemingway, President 
Mercantile-Commerce Bank and 
Trust Company 
St. Louis, Missouri 
A discussion of Agricultural Credit 
Charles W. Bailey, President 
First National Bank 
Clarksville, Tennessee 
A Report and Critique on War 
Financing 
Robert Strickland, President 
Trust Company of Georgia 
Atlanta, Georgia 


Tuesday Afternoon, September 14— 
Second General - Session 
Inter-AmERICAN Fiscat. Portcy 
Luis G. Legoretta, President 
Mexican Bankers Association 
General Manager, Banco Nacional 
de Mexico, S.A. 
Mexico City, Mexico 
Joseph C. Rovensky, Vice President 
The Chase National Bank 
New York, N. Y. 
Wednesday Morning, September 15 
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Mid-Continent Wartime | 
Trust Conference 

A Mid-Continent Wartime Trust 
Conference sponsored by the Trust 
Division of the American Bank- 
ers Association will be held in Chi- 
cago at the Drake Hotel, Octo- 
ber 14 and 15. Speakers from 
eleven states are being invited to 
participate in the program, which 
will include discussions on these 
wartime trust problems: Taxes, 
manpower, operating, fees, special 
problems of smaller trust depart- 
ments, powers of appointment, 
employees’ trusts, investments, 
Washington developemnts, and 
post war influence affecting owner- 
ship of property. 


Legislation 


Simplification Needed 

Urging a return to simpler 
forms in legislative enactments, 
Henry H. Heimann, Executive 
Manager-on-leave of the National 
Association of Credit Men, points 
out in the Association’s Monthly 
Business Review recently that “the 
present labyrinth of laws and reg- 
ulations, agencies and bureaus is 
such that the average citizen is 
completely bewildered. 

“This,” he says, “is a dangerous 
state of mind. Business men strain 
at every point for production in 
the war effort; professional men 
on duty long hours to meet the 
civilian needs; farmers are hard 
at work long hours in the fields to 
bring about increased production ; 
laboring men are working over- 
time; and other groups are so 
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busy they cannot take the time to 
keep abreast of the developments.” 

Mr. Heimann points out that 
the average man in the street does 
not even now know the actual out- 
line of our new tax law and how 
it will affect him. 

“Certainly this condition of 
mind is not conducive toward the 
building of an informed and edu- 
cated citizenship,” he says. “In 
some way people from all walks of 
life will have to assume a part in 
the responsibilities for making our 
public representatives understand 
that laws that are simple and 
clearly understood are more read- 
ily acceptable and more easily ad- 
ministered ; that most laws can be 
drafted with easily understood 
sentences and that only the details 
need be altered from time to time 
to meet new situations.” 

The present situation with 
O.P.A. in its efforts to reduce 
food prices was also pointed to by 
Mr. Heimann as an example of 
how a lack of simplicity and 
directness often leaves the public 
in a bewildered and unenlightened 
state which works against full co- 
operation. On this point, Mr. 
Heimann said: 

“The Office of Price Adminis- 
tration was started quite late and 
its acceptance of certain funda- 
mental principles of price control 
has been too long deferred. It is 
questionable whether anyone or 
any group in the present situation 
could do an efficient job. 

“Isn’t it an impossible job to 
control inflation through price 
ceilings unless you can effectively 
exercise control over wages, an- 
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other factor vitally affecting 
prices? It is only natural, there- 
fore, for O.P.A. to make a public 
display of price control through 
the announcement of new price 
ceilings from time to time. This 
can be little more than superficial 
treatment. The fault for such an 
ineffective program does not rest 
with the O.P.A. On the contrary, 
it is taking the only action it can 
take in view of the limitations of 
its control. 


“However, this does not mean 
that fullest co-operation 
should not be given to the officials ; 
quite the contrary. It is most 
essential that civilians economize 
to meet our stupendous war task. 
We must accept as a fact that 
there will be trials and errors, but 
we must co-operate in every pos- 
sible way. Only by doing this can 
O.P.A. partially at least, accomp- 
lish its objectives and anything it 
does accomplish is to the good. 
For the great threat of inflation 
is more serious day by day. To 
meet it head-on requires prompt 
and courageous action. Such ac- 
tion by government officials will be 
of little avail unless it is supported 
by a united citizenship.” 


our 


The average citizen 
United States does not begin to 
realize the grim realities of war, 


in the 


Mr. Heimann pointed out. “Our 
geographical situation, isolated 
as we are, has sheltered us to a 
great degree from the grim facts 
of war, its sufferings and its sacri- 
fices. Only those of our young 
men who have been in the conflict 


and have returned home on fur- 
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loughs know the full meaning of 
what war means. 

“What can be done to bring 
home the real world crisis that 
confronts us? How can our 
people be aroused to patriotic 
service to the same extent that the 
civilian population of some other 
Allied nations are aroused? Our 
people are certainly no less patri- 
otic and no less anxious and eager 
to discharge their full duties of 
citizenship but, in the light of our 
geographical location and our 
wonderful productive forces, the 
problem of bringing the war to us 
in its grim reality is most diffi- 
cult.” 

@ 


Operation Methods 
Suggestions to Depositors 


Many commercial customers 
are willing to accept suggestions 
from the officers and tellers re- 
garding their daily transactions 
with the bank. In discussing this 
subject in a recent Texas Bankers 
Association address P. P. Butler, 
president of the American Na- 
tional Bank of Beaumont, Texas, 
listed ten suggestions which might 
be made to depositors “after it 
has been determined that there 
will be no resentment and that op- 
erations will be improved.” Here 
they are: 

1. Assort checks in deposit to 
correspond with the sort the bank 
would later make. 

2. Where more than one deposit 
is being made to the same account 
daily, the depositor may be shown 
that it will be to his advantage to 
combine and make only one de- 





THE BANKING LAW JOURNAL 


posit. Many banks have a “ledger 
entry” charge and by reducing 
the number of deposits, the num- 
ber of ledger entries would be re- 
duced accordingly. It takes much 
more of the teller’s time to take 
five deposits than to take one de- 
posit with the same money and 
items as listed on the five deposits. 

3. Suggestion to customers that 
loose change be held until enough 
has accumulated to wrap. 

4. In some instances the hour 
of bringing the deposit to the bank 
may be suggested. Many firms 
make up their deposit in the after- 
noon and then thoughtlessly bring 
it to the bank during a rush period 
the following day. 

5. To customers who do not 
strap their currency, suggest that 
they take a supply of bill straps 
and coin wrappers. 

6. To depositors who do not 
sort currency according to denom- 
inations, it may be suggested that 
they will save the time waiting for 
their deposits to be proved by do- 
ing so. 

7. Many customers present a 
number of checks to the teller to 
be cashed without giving a total 
of the checks. To these customers 
it should be suggested that they 
present a tape showing total along 
with the checks. 

8. Helpful suggestions may be 
made to many customers in con- 
nection with their printed checks. 
In some instances the printed 
check does not agree with the title 
of the account. This is very con- 
fusing to the bookkeeper, and, 
often, posting errors occur. 

9. Many customers who carry 


We Must Know 
Foreign Languages 


1. To do business with South 
America \ 
2. To improve relations with 
our Allies 

3. To prepare for peace- 
time reconstruction 


America needs men and women who 
speak Spanish, Portuguese, Russian, 
French, German, Italian, Japanese, 
or Chinese! Master your chosen 
language at Berlitz. 


For 64 years Berlitz has never failed! 


BERLIT SCHOOL OF 


LANGUAGES 
New York 


630 Fifth Ave. 

International Bldg., Rockefeller Center 
Brooklyn 66 Court Street 
AKRON 2302 First Central Tower 
BALTIMORE . Baltimore Life Building 
Boston 140 Newbury St. 
CHICAGO 0 North Michigan Avenue 
CLEVELAND .. Leader Building 
DeEtRoIT David Whitney Building 
MINNEAPOLIs .. 628 Nicollet Avenue 
NEWARK 790 Broad St. 
PHILADELPHIA .. 226 S. 15th Street 
PITTSBURG Grant Building 
San Francisco 209 Post Street 
WASHINGTON 


lcccnsnnnseessnasecenninensimnamemmnnnneanncicnnemmannel 
more than one account can often 
be shown that it is to their advan- 
tage to combine the accounts. 
Service charge may be eliminated 
by combining the balances. 

10. Where more than one ac- 
count is carried in the same name, 
the importance of making the de- 
posit ticket out to agree with the 
title of the account may be shown 
to the customer and posting errors 
avoided. 


Mortgages 


ABA Home Mortgage Manual 


A Home Mortgage Loan Man- 
ual designed especially for use by 
banks and other institutional in- 
vestors in real estate mortgages 
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has been developed by the Depart- 
ment of Research in Mortgages 
and Real Estate Finance of the 
American Bankers Association, of 
which Dr. Ernest M. Fisher is di- 
rector, in collaboration with the 
Committee on Real Estate Mort- 
gages of the Association’s Savings 
Division. 

The manual is the product of 
more than two years intensive re- 
search and preparation and is now 
ready for distribution. Its 137 
pages set forth a comprehensive 
system of mortgage loan analysis 
which goes far beyond the old and 
now inadequate system of prop- 
erty appraisal upon which mort- 
gage loans have generally been 
granted. 

The new system of loan analysis 
developed in the manual involves 


four cardinal points: the rating 
of the neighborhood in which the 
property is located; rating of the 
property itself; rating of the bor- 
rower, and the summary rating of 
the payment pattern of the mort- 


gage. Sound mortgage lending 
consists of a carefully reasoned 
balancing of these four factors, 
the manual emphasizes as its main 
thesis. 

“Many bankers have learned in 
the years which have passed since 
the depression that they must make 
real estate mortgage loans on a 
more scientific basis if they are to 
avoid many problems and losses ex- 
perienced in the past.” a foreword 
to the manual states. “They realize 
too, that many factors and condi- 
tions which could be and were 
overlooked ten or twenty years 
ago must be carefully analyzed in 
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determining the quality of a mort- 
gage loan. New home materials 
and methods of construction, sub- 
division and developments, neigh- 
borhood environment, transporta- 
tion facilities, and complete infor- 
mation about the borrower and his 
ability to pay are among the 
factors that must be carefully 
weighed and valued in order to 
make safe real estate loans today.” 

The manual and the system of 
loan evaluation set forth in it are 
intended to aid mortgage loan 
officers to cope with these prob- 
lems of modern mortgage lending. 
Its uses should “enable lenders to 
make mortgage loans on a basis 
that is more satisfactory both to 
lenders and borrowers, and make 
it possible for the lenders to ad- 
vance as much money to as many , 
borrowers on as favorable terms 
as possible, without exaggerating 
the risk of default,” according to 
Dr. Fisher. 

The introductory material of 
the manual traces in outline the 
development of mortgage lending 
in the past two decades, and em- 
phasizes that a fundamental shift 
has taken place in the methods of 
real estate loan analysis. 

“Beginning in 1925 and 1926, 
the rate of foreclosure on mort- 
gage loans throughout the coun- 
try began to rise.” the manual 
states. “By 1932 it had reached 
an unprecedented volume. Mort- 
gage loans became one of the prin- 
cipal concerns not only of banks 
but of all types of lending institu- 
tions which held any considerable 
volume in their portfolios. Indi- 
vidual institutions which for a 








period up to a hundred years had 
never experienced any difficulties 
with mortgage loans became in- 
volved in defaults, foreclosures, 
and the ownership of real estate 
in alarming volume. It soon be- 
came evident that this situation 
had arisen because of a changed 
framework of economic and finan- 
cial conditions within which mort- 
gage lending policies and practices 
operated. 

“Out of this experience inten- 
sive search began for the basic 
weaknesses in mortgage practices 
and policies revealed by this re- 
versal of previously satisfactory 
experience. Thus changes in the 
fundamental point of view with re- 
spect to mortgage operations came 
to be widely adopted. Typical of 
these was the introduction almost 
universally of a program of syste- 
matic amortization of mortgage 
debt. -It is no longer generally 
accepted that mortgage credit 
should be extended as permanently 
advanced; that a mortgage port- 
folio can be maintained in sound 
condition without constant atten- 
tion; that mortgage credit can be 
advanced in a perfunctory man- 
ner, with major emphasis being 
placed upon the consideration of 
current appraisal of the value of 
the collateral pledged to secure 
the repayment of the loan. 

“Emphasis has shifted from a 
consideration of the likelihood of 
loss in case of foreclosure to that 
of recovering the advances repre- 
sented by the mortgage loans in 
accordance with the terms em- 
bodied in the instruments covering 
the transactions. This shift of 
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emphasis has resulted in consider- 
ing the borrower as the first line 
of defense against mortgage risk, 
and the property or collateral as 
the second line. The order is the 
reverse of that which was pre- 
viously used. 

“Altogether, out of this search 
for remedies for the basic weak- 
nesses inherent in, previous mort- 
gage lending practice has come a 
clarification of the basic princi- 
ples upon which the extension of . 
sound mortgage credit rests.” 

The four basic principles or fac- 
tors of sound credit are subdivided 
into a total of twenty-five separate 
points of consideration. Under 
the system of loan analysis set 
forth by the manual, a detailed 
loan application and appraisal re- 
port are only the basic steps in 
arriving at a final evaluation of 
the loan. The manual contains 
model forms for applications and 
appraisal reports which provide 
sufficient information to enable 
lenders to put into operation the 
detailed loan evaluation system. 

Under the general factor of 
neighborhood rating, there are six 
essential points; future desira- 
bility of the neighborhood to the 
present occupant group; stability 
of community income and employ- 
ment; convenience of transporta- 
tion; protection against hazards 
and adverse influences, and com- 
petitive marketability of property 
in the neighborhood as compared 
with that of other neighborhoods. 

As to the rating of the property 
itself there are seven fundamental 
points: structural soundness, ma- 
terials and workmanship; interior 
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War Bonds 
For a Good 


Investment 


functional plan; relation of struc- 
ture to land; mechanical and con- 
venience equipment; exterior ap- 
pearance, relative burden and 
trend of taxes on the property, 
and relative marketability of the 
property. 

A model data sheet for record- 
ing information about the borrow- 
er is included in the manual. From 
the information obtained from 
various sources, five basic items 
concerning the borrower are con- 
sidered: employability and income 
stability, personal financial man- 
agement ; his motive in buying the 
property; family and social rela- 
tionships, and his financial capa- 
city. 


Preparation of a summary rat- 
ing of the mortgage repayment 
pattern is the final step in analyz- 
ing the mortgage loan. A data 
sheet, a model for which is provi- 
ded in the manual, is the basis of 
this summary rating. This data 
sheet embodies not only the finan- 
cial aspects of the loan but also 
the summarized information on 
neighborhood rating, property 
rating, and rating of the borrower. 
The rating of the mortgage pat- 
tern is established by considera- 
tion of seven principal items; the 
ratio of rental value to total 
monthly carrying charges; initial 
ratio of the loan to the value of 
the property; ratio of the esti- 
mated depreciation rate to the 
rate of amortization; ratio of 
mortgage payment including both 
principal and interest, to the bor- 
rower’s income; and the rating of 
the lowest, intermediate and high- 
est of the three categories cover- 
ing neighborhood, property, and 
borrower. 

Throughout the entire loan an- 
alysis system, numerical points are 
assigned for the quality of infor- 
mation revealed on the data sheets. 
These points are then tabulated, 
and a final figure is obtained indi- 
cating the relative quality of the 
loan transaction as a whole. 

Appended to the manual are nu- 
merous tables of amortization, de- 
preciation, and loan-value ratios, 
together with a discussion of the 
values and usages of the tables as 
guides and tools in making mort- 
gage loans. 





7 things you should do 
to keep prices down! 


If prices soar, this war will last longer, and we 
could all go broke when it’s over. Uncle Sam is 
fighting hard to keep prices down. But he can’t do 
it alone. It’s up to you to battle against any and 
every rising price! To help win the war and keep it 
from being a hollow victory afterward—you must 
keep prices down. And here’s how you can do it: 


2. PAY NO MORE THAN 
CEILING PRICES 


If you do pay more, you're party to 
a black market that boosts prices. 
And if prices go up through the 
ceiling, your money will be worth 
less. Buy rationed goods only with 
stamps. —" 


5. DON'T ASK MORE MONEY 


in wages for yourself, or in prices 
for goods you have to sell. That puts 
prices up for the things all of us buy. 
We're all in this war together— 
business men, farmers and workers. 
Increases come out of everybody's 
pocket—including yours. 


3. SUPPORT HIGHER TAXES 


It’s easier and cheaper to pay for 
the war as you go. And it’s better to 
pay big taxes now—while you have 
the extra money to do it. Every dol- 
lar put into taxes means a dollar 
less to bid for scarce goods and boost 


6. SAVE FOR THE FUTURE 


Money in the savings bank will 
come in handy for emergencies. 
And money inlifeinsurance protects 
your family, protects you in old 
age. See that you're ready to meet 
any situation. 


3 BUY ONLY WHAT YOU NEED 
Don't buy a thing unless you cannot 
get along without it. Spending can't 
create more goods, It mak«s them 
scarce and prices <> 2p. So make 
everything you own last longer. 
“Use it up, wear it out, make it do, 
or do without.” 


4. PAY OFF OLD DEBTS 


Paid-off debts make you independ- 
ent now ...and make your position 
a whale of a lot safer against the day 
you may be earning less. So pay off 
every cent you owe—and avoid 
making new debts as you'd avoid 
heiling Hitler! 


1 BUY WAR BONDS 


and hang on to them, Buy as many 
as you can afford. Then cut corners 
to buy more. Bonds put money to 
work fighting the war instead of 
allowing it to shove up prices. They 
mean safety for you tomorrow. And 
they'll help keep prices down today. 


KEEP PRICES DOWN... 


Use it up... Wear it out... 


This advertisement, prepared by the War Adver- 


tising Council, is contributed by this magazine in co- 
operation with the Magazine Publishers of America, 


Make it do... Or do without. 
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CWe Bond Selling Responsibilities Double! 


September gth, your Government starts 
the greatest drive in history—the 3rd War 
Loan! The money to finance the invasion 
must come in large part from individuals on 
payrolls. 

Here's where YOUR bond selling responsi- 
bilities DOUBLE! For this extra money 
must be raised in addition to keeping the es- 
tablished Pay Roll Allotment Plan steadily 
climbing. 

Your now doubled duties call for these two 
steps: 

1. Check up on your Pay Roll Plan at once. 
Keep it climbing! Increased Pay Roll per- 


centages mean sufficient post-war pur- 
chasing power to keep the Nation’s plants 
(and yours) busy. 


2. Be a salesman in the 3rd War Loan, to 
see that every individual on the Pay Roll 
Plan puts an extra two weeks salary into 
War Bonds—over and above his regular 
allotment. These extra bonds cut the in- 
flationary gap. 


Financing this war is a big job—but 130,- 
000,000 Americans are going to see it through 
100%. Every citizen should turn every avail- 
able dollar into the best investment in the 
world—United States War Bonds. 


BACK THE ATTACK i With War Bonds! 
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